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On 3 October 2013, the CJEU ruled 
that Portuguese thin capitalisation 
rules (revoked) were in breach of 
Article 56 TFEU (free movement of 
capital) by disallowing the tax 
deductibility of the interest 
corresponding to the excess 
indebtedness of a Portuguese 
company towards a non-EU lending 
entity regarded as an associated 
enterprise under Portuguese transfer 
pricing rules, while no such rule exists 
for a lending company resident in 
Portugal or in an EU Member State. 

The CJEU also ruled that because the 
rules applied to associated enterprises 
within the meaning of Article 58 of the 
corporate income tax code (transfer 
pricing), regardless of a direct or 
indirect participation, there was an 
assumption that any indebtedness of 
the Portuguese entity formed part of 
an arrangement aimed at avoiding the 
payment of tax. Accordingly, not only 
is it not proportionate to its objective, 
it also does not allow the 
determination of their scope with 
sufficient precision. 

Under former Portuguese thin cap 
rules, indebtedness of a Portuguese 
company towards a lending entity was 
regarded as excessive in case the 
amount of the debt exceeded twice the 
participation in the share capital. As a 
consequence, the interest 
corresponding to the amount of 
excessive indebtedness was disallowed 

as tax deductible expense. These rules 
applied if: 

(i) the lending entity was resident in 
a third country 

(ii) direct or indirect participation, 
including in case of existence of 
special relations in accordance 
with Portuguese transfer pricing 
rules (tax havens are always 
regarded as associated 
enterprises) 

(iii) debt guaranteed or secured by an 
entity with which special 
relations exist.  

The rules did not apply if the 
Portuguese taxpayer was able to 
demonstrate that the same level of 
indebtedness could be obtained from a 
third party, considering the business 
sector, activity developed, size, other 
relevant criteria (except if the lending 
entity was resident in a tax haven). 

Portuguese thin cap rules were 
revoked per 31 December 2012. Since 1 
January 2013,  net financial expenses 
are disallowed as deductible for tax 
purposes if they exceed EUR 3 million  
or 30% of the EBITDA (under a 
transitional period, the percentage is 
70% in 2013 and shall be reduced by 
10% on an yearly basis, until reaching 
30% in 2017). This rule applies in case 
of debt towards entities resident in 
Portugal, member states and third 
countries, and both in case of intra-
group or bank financing. 


