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Austria – Goodwill amortization also possible for
foreign group members

For more detailed information, please do not

hesitate to contact your local PwC contact

person or a member of the EUDTG.

Richard Jerabek

PwC Austria

+43 1 501 88 - 3431

richard.jerabek@at.pwc.com

Daniel Stöphasius

PwC Austria

+43 1 501 88 – 3024

daniel.stoephasius@at.pwc.com

NF 2013-010

16 May 2013

Background

Austrian tax law provides the possibility to
establish tax groups, where all taxable
results (profit and loss) of domestic group
members are allocated and taxed at the
level of their respective group parent. The
tax group may also include foreign group
members, from which tax losses are
allocated to the tax group parent.

Under the tax group scheme there is the
possibility to create goodwill upon the
acquisition of domestic group members.
The goodwill has to be amortized by the
acquiring group company over 15 years
which reduces the tax book value of the
shares in the target company. In case the
shares are sold, any capital gains are
taxable. Therefore, the goodwill leads to a
deferral of taxes.

The goodwill amortization is impossible in
case of the acquisition of foreign group
members.

Decision of Independent
Fiscal Senate (UFS)

In April 2013, the Independent Fiscal
Senate decided that the limitation of a
goodwill amortization to cases of the
acquisition of domestic group members is
an infringement of the freedom of
establishment.

The tax authorities defended the national
regulations by arguing, that due to the
international participation exemption

capital gains or losses resulting from
foreign group entities are usually exempt
from Austrian taxation which is not true
for domestic participations. Therefore, the
goodwill amortization with respect to
domestic group members just leads to a
timing effect, but not to a complete
exemption as it would be with a foreign
group member. Therefore, the existing
amortization scheme is necessary for
coherence reasons.

The UFS refused the arguments brought
forward by the tax authority stating, that
the Austrian legislation decided to allow
the integration of (first tier) foreign
entities into an Austrian tax group.
Therefore, a foreign member of the tax
group must not be discriminated vis-a-vis
a domestic group member. However, the
mentioned goodwill regime potentially
discriminates foreign group members,
which for several reasons cannot be
justified by the need to safeguard the
coherence of the national tax regime.

Reaction of Austrian tax
authorities

It is expected, that the tax authorities will
appeal to the Austrian Administrative High
Court (AHC). Tax specialists assume that
the AHC will forward this case to the ECJ.
Until this case is decided, taxpayers
concerned by the case should try to keep
tax years open.


