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On 18 November 2016, the Opinion of the 
Dutch Advocate General (“AG”) on prelimi-
nary questions referred by the Dutch District 
Court relating to the levying of discriminatory 
withholding tax on foreign investment funds 
was published. 
 
Background 
The Dutch Supreme Court has previously 
ruled that a foreign investment fund is not en-
titled to a refund of Dutch dividend withhold-
ing tax because it is not objectively compara-
ble with a Dutch fiscal investment institution 
(“FBI”), which are entitled to a refund of 
Dutch dividend withholding tax.  
 
District court’s introductory remarks  
After the judgments of the Dutch Supreme 
Court, the CJEU delivered its Judgment in the 
joined cases X, Miljoen and Société Générale 
(“Miljoen”). According to the District Court, 
the CJEU’s Judgment raises various ques-
tions in relation to the Dutch Supreme Court 
judgment dated 10 July 2015, in particular 
with respect to the comparability analysis 
made by the Dutch Supreme Court.  
 
The District Court also points out that it has a 
large number of cases pending in which a re-
fund of Dutch dividend withholding tax is re-
quested based on the comparison with a 
Dutch FBI. The number of cases is expected to 
increase.  
 
Considering the above, the Dutch District 
Court decided to refer preliminary questions 
to the Dutch Supreme Court.  
 
Dutch AG’s Opinion  
 
The AG first considers whether a foreign in-
vestment fund is comparable to a Dutch FBI.  
In his view that is not the case. The objective 
of the FBI-regime is to achieve fiscal neutral-
ity between direct and indirect investments. 
This objective is achieved, since Dutch divi-
dends received by a FBI are subject to Dutch 
dividend withholding tax, the dividends dis-
tributed by a FBI are also subject to Dutch div-
idend withholding tax and the FBI is entitled 
to credit the Dutch dividend withholding tax 
it suffered against the Dutch withholding tax 
it has to remit to the tax authorities. The 
Dutch dividend withholding tax born by the 
FBI is replaced by Dutch dividend withhold-
ing tax born by the investors in the FBI.  
 
Referring to the recent CJEU Judgment in the 
PMT case, amongst others, the AG stipulates 
that the objective of the FBI regime cannot be 

achieved when investing through a foreign in-
vestment fund because dividends distributed 
by a foreign investment fund are not subject to 
Dutch dividend withholding tax. The AG con-
siders that The Netherlands do not have the 
right to levy dividend withholding tax on divi-
dends distributed by a foreign investment 
fund.  
 
In the AG’s view a foreign investment fund is 
also not entitled to a refund of Dutch dividend 
withholding tax on the basis of Miljoen, as it 
does not follow from Miljoen that the eventual 
Dutch tax burden of the investors is relevant. 
Rather, the tax burden of the foreign invest-
ment fund should be compared with the tax 
burden of a Dutch taxable entity. In the AG’s 
view, it is unlikely that the foreign investment 
fund suffers a higher degree of Dutch taxation 
than a Dutch taxable entity.  
 
Preliminary questions to CJEU 
According to the AG, the questions raised by 
the Dutch District Court are ‘acte éclairé’. 
Therefore he sees no legal reason to refer pre-
liminary questions to the CJEU. However, con-
sidering the large number of cases pending, the 
AG does advise the Supreme Court to ask pre-
liminary questions to the CJEU because of pro-
cess economic reasons. The preliminary ques-
tions should concentrate on the comparability 
of a foreign investment fund with a Dutch FBI, 
the impact of Miljoen and the justification of a 
possible discriminatory treatment. Such justi-
fication would be to ensure that investors in a 
foreign investment fund would not effectively 
be exempt from Dutch dividend withholding 
tax.  
 
PwC Comment 
We consider it likely that the Dutch Supreme 
Court will ask preliminary questions to the 
CJEU given the clear need for a decisive an-
swer on these matters. Furthermore, we expect 
that the Dutch District Court will put the pend-
ing cases with respect to a refund of Dutch 
withholding tax filed by foreign investment 
funds on hold until their questions have been 
answered by the Dutch Supreme Court and 
possibly the CJEU. 
 
Until the questions have been answered, we 
recommend foreign investment funds to pro-
tect their rights by either objecting to/appeal-
ing possible negative decisions of the Dutch tax 
authorities, or Dutch lower courts. Further-
more, we recommend foreign investment 
funds to safeguard their rights for years for 
which a refund request has not been filed yet. 
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