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EU Direct Tax Newsalert  
Polish tax authorities confirm that US 
Regulated Investment Companies can 
benefit from tax exemption in Poland 
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The Polish tax authorities issued their first posi-
tive decisions regarding the availability of the tax 
exemption on income derived from US-based in-
vestment funds in Poland. Based on the argu-
ments provided by PwC Poland, the Polish tax au-
thorities addressed the criteria of comparability 
of US Regulated Investment Companies (“RIC”) 
to Polish funds in a practical and constructive 
manner.  

In detail 
On 10 April 2014, the Court of Justice of the Eu-
ropean Union (“CJEU”) issued its Judgment in 
Emerging Markets (C-190/12). This case con-
cerned the applicability of tax exemption in Po-
land to investment funds from third countries. In 
its Judgment, the CJEU ruled that a third-coun-
try based fund shall not be denied the beneficial 
tax treatment granted to domestic funds if the 
following conditions are met: 
 
i. the investment fund demonstrates that it is 

comparable to Polish-based investment 
funds (i.e. it meets the comparability test), 
and 

ii. a regulatory framework of mutual  
administrative assistance between Poland 
and the country of the fund is in place. 

 
However, the CJEU did not indicate the  
criteria to be examined in order to conduct the 
comparability test nor the mechanism to be con-
sidered sufficient, leaving those issues to be ad-
dressed by the domestic courts. 
 
Pursuant to this CJEU Judgment, the Polish  
administrative courts stated that the following 
criteria need to be verified in order to  
determine whether a non EU/EEA based invest-
ment fund may be regarded as acting within a 
regulatory framework equal to that of the UCITS 
Directive: 
a) the investment policies of the fund  

(including the applicable restrictions); 
b) supervision of the fund’s activities; 
c) the legal framework in which the fund 

operates (in particular the rules regarding 
the taxation of its income). Upon confirming 
that there are no significant differences be-
tween non-EU/EEA based funds and Polish-
based funds, following the EU law principle 
of conform interpretation, non-EU/EEA 

based investment funds shall be granted the 
same tax exempt status as domestic invest-
ment funds. 

 
Based on the judgments issued by the Polish  
administrative courts, it was claimed that with-
holding taxes levied on payments to US-based 
RICs constitute an infringement of the free move-
ment of capital due to the comparability of US-
based RICs to Polish-based funds. Recently, PwC 
Poland received the first positive refund decisions 
(up to date for three different investment funds) 
issued by the Polish tax authorities (already at 
first instance). 
 
Two comparability tests conducted by the tax au-
thorities were slightly more extensive than the 
criteria proposed by the administrative courts. 
Nevertheless, it was argued that a US-based RIC 
should be granted equal treatment based inter 
alia on the following documents:  
 

1. Corporate documents (the Prospectus, 
Deed of Incorporation), 

2. Certificate of residence (Forms 6616), 
3. SEC filings made via EDGAR (inter alia 

Form N-1A and Form ADV). 
 

In order for the tax authorities to accept these 
documents and the argumentation put forth, ex-
tensive explanations as to the differences between 
the US legal framework and Polish law (particu-
larly with respect to how US RICs are structured 
and what their rules of representation are) were 
provided. 
 
Takeaway 
The above decisions are the first definite  
confirmation that US-based RICs may enjoy  
a tax exemption on income derived in Poland. In 
addition, in light of recent Judgments of the 
CJEU (e.g. C-565/11, C-221/13) and Polish ad-
ministrative courts, the decisions at hand provide 
an opportunity for taxpayers to claim additional 
late interest payment on taxes withheld in breach 
of EU law since refunds in Poland are made with-
out any late interest payment.  
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