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There have been two important recent
developments concerning the deduction
of foreign currency exchange
(“FOREX”) losses in cross-border
situations: a decision by the The Hague
Court of Appeal (“the Court”) of 13
January 2015 (BK-14-00254/00255)
and the Opinion by A-G Kokott of 22
January 2015 in Case C-686/13.

Decision by The Hague Court

The case concerns a Dutch taxpayer (X
NV) that had entered into a series of
transactions with group entities which
resulted in a currency loss. X NV
claimed this currency loss in its
corporate income tax return. The Dutch
tax inspector took the view that
currency results on participations are
exempt under the Dutch participation
exemption and are therefore not
deductible for Dutch corporate income
tax purposes. X NV invoked the
Deutsche Shell case (C-263/08), in
which the CJEU ruled that prohibiting
the deduction of final currency losses
that arose with the alienation of foreign
PE assets constituted a breach of EU
law. The Court ruled that the Deutsche
Shell doctrine should also be applicable
to currency results on participations in
subsidiary companies. The Court did
not follow the point of view of the
Dutch tax inspector that the currency
losses of X NV cannot be considered
final as the currency losses are a result
of intra-group restructuring and the
shareholdings in the subsidiaries
continue to exist in the group. The
Court considered decisive that the
currency loss should be permanent
from the view of the taxpayer, implying

23 January 2015

that it can neither be taken into
account at the level of the Dutch fiscal
unity nor in a foreign Member State.

Furthermore, the Court decides that
the fact the activities of X NV are not
liquidated, does not prevent the
deductibility of the currency loss.

Opinion by AG Kokott

In Case C-686/13 a Swedish taxpayer
(X AB) held a UK shareholding, of
which the capital was issued in USD. X
AB planned the cessation of the
activities of its UK shareholding, which
was regarded as an alienation under
Swedish law. As a result, X AB would
incur a FOREX loss (SEK v USD). AG
Kokott concluded that EU law does not
preclude the Member State of
residence of the parent company to
disallow a FOREX loss deduction
included in a capital loss derived from
shares in a subsidiary resident in
another Member State, where the
Member State of residence of the
parent company applies a system
(here: the Swedish participation
exemption) which does not take capital
gains and capital losses from such
shares into account for the calculation
of the tax base.

Takeaway

A Dutch Court and an AG at the CJEU
conclude differently as regards the
deductibility of a FOREX loss on the
alienation of a foreign shareholding. It
is interesting to await how the CJEU
will decide in Case C-686/13.


