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On 17 July 2013, the European Commission
has announced the opening of a new
investigation into the Spanish financial
goodwill amortization regime. In a binding
ruling issued in 2012, the Spanish tax
authorities (STA) ruled that the amortisation
was also available in the case of indirect
subsidiaries. The Commission considers that
this revised interpretation may constitute
State aid.

Effective from 1 January 2002, Spain
introduced the commonly known as financial
goodwill rules, which allowed companies to
amortise the financial goodwill (difference
between the cost of the acquired shares and
the market value of the acquired company's
assets), resulting from the acquisition of
more than 5% in a qualifying foreign
company, during the 20 years following the
acquisition.

In October 2007, the Commission started a
formal investigation under the state aid rules
into this financial goodwill regime. The
Commission was concerned that this tax
scheme provided an advantage to Spanish
companies acquiring foreign entities when
compared to acquisitions of other Spanish
companies. In October 2009, and January
2011, the Commission concluded that the
scheme constituted state aid with regard to
acquisitions of EU companies and most non
EU companies, respectively. However, the
Commission did not order recovery of the aid
granted before December 2007 due to the
existence of legitimate expectations

Although not explicitly mentioned in the
legislation, the Spanish tax authorities had in
the past issued a number of rulings taking the
view that, when the foreign company
acquired also had subsidiaries, only the
financial goodwill existing at the level of the

directly acquired subsidiary could be
amortised for tax purposes. In effect, this
interpretation did not allow Spanish
taxpayers to amortise financial goodwill in
indirect subsidiaries. In March 2012, the
Spanish Tax Authorities issued a new
interpretation allowing the amortisation of
financial goodwill not only from direct
subsidiaries but also from lower tier
subsidiaries (binding ruling V0608/2012).
The Spanish tax authorities stated that
intermediate holding companies should not
be an obstacle for the investment and could
not be discriminated in the application of
the amortization regime.

The EU Commission’s view

The Commission has now expressed doubts
that this new interpretation may constitute
unlawful state aid as Spain would be
expanding the scope of application of an
unlawful tax benefit. Further, the
Commission considers that companies
applying such new interpretation would
have no legitimate expectations since
indirect acquisitions were not covered by
the 2009 and 2011 decisions, and thus any
aid granted under this new interpretation
would need to be recovered.

The Commission has issued a suspension
injunction ordering Spain to stop applying
the application of the new administrative
interpretation until a final decision is taken
by the Commission.

Taxpayers which are affected by the
investigation have the opportunity to
submit their comments to the Commission
within one month from 17 July 2013.


