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On 25 June 2015, AG Jääskinen rendered 
his non-binding Opinion in three cases (C-
10/14, C-14/14 and C-17/14) concerning the 
possible discriminatory tax treatment of 
foreign shareholders receiving dividends 
from Dutch source. 
 
Facts of the cases 
Although two cases (C-10 and C-14) concern 
Belgian individual shareholders, whereas 
one case concerns a French corporate  
shareholder (C-17), the cases display similar 
fact patterns: foreign shareholders receive 
dividends from Dutch source and bear 
Dutch dividend withholding tax. Dividend 
distributions to resident shareholders 
would also have been subject to Dutch 
dividend withholding tax, but those 
shareholders would, in the end, have been 
subject to personal or corporate income tax, 
in which case the withholding tax is no 
more than a pre-levy. 
 
The AG’s Opinion 
The AG first argues that EU law does not 
prohibit Member States from applying 
different techniques to tax foreign 
(withholding tax) and resident (income tax) 
shareholders. Although different taxing 
techniques may be used, the tax borne in 
the end by a foreign shareholder may not be 
more burdensome than the tax that would 
have been borne by a resident shareholder.  
 
In comparing the tax burden of foreign and 
resident individual shareholders, 
complications arise as resident shareholders 
are not taxed on dividends as such, but on a 
notional yield calculated on the basis of the 
value of their shares. Nevertheless, the AG 
dismisses the idea of segregating from the 
resident shareholders’ broader tax burden 
the part relating to the dividends received. 
A tax-free sum that resident shareholders 
enjoy, however, should be taken into 
account in the comparison.  
 
The AG then discusses how the corporate 
income tax should be calculated that 
hypothetically would have been borne by 
the French corporate shareholder (a trader 
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in financial instruments). In his view, this 
comes down to calculating the amount of 
corporate tax that would have been payable 
on the net amount of the dividends received 
less the expenses directly linked – not only 
economically – to the holding of the Dutch 
shares and that also would have been 
deductible by a resident shareholder. In the 
case at hand, the AG refers to the financing 
costs of the temporary holding of the shares  
and the transaction and maintenance costs 
of the shares; i.e., costs that are inevitably 
linked with the activity through which the 
related taxable income is obtained. 
 
The AG also addresses the possibility of a 
Dutch discriminatory treatment being 
neutralised by a tax credit in Belgium or 
France; although, in the cases at hand,  the 
NL-BE tax treaty enabled the Belgian 
shareholders only to deduct the Dutch 
dividend withholding tax as expenses in 
their Belgian tax returns and under the NL-
FR tax treaty, the French trader was only 
able to obtain a tax credit in its French 
return for seven of the eight years (in the 
eighth year it was not able to effectuate a 
tax credit due to its being in a loss-making 
position). 
 
The AG first argues that only a full tax 
credit agreed bilaterally in the tax treaty can 
remove the discrimination created by the 
source State. He then adds, and this seems 
new, that the source State does not seem to 
be required to grant a refund if the 
residence State has factually removed the 
discrimination by granting a tax credit on 
the basis of a tax treaty. In the cases at 
hand, in the absence of a tax credit under 
the NL-BE tax treaty and the tax credit 
under the NL-FR tax treaty being capped at 
the amount of French tax payable, there 
was no sufficient neutralisation. 
 
Our comment 
This Opinion supports our view that the 
Dutch dividend withholding tax levied from 
foreign shareholders may be in breach of 
EU law.  
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