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Decision CJEU on possible
discriminatory treatment of foreign
shareholders receiving dividends from
Dutch source
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On 17 September 2015, the Court of Justice
of the European Union (“CJEU”) rendered
its decision in three cases (C-10/14, C-14/14
and C-17/14) concerning the possible
discriminatory tax treatment of foreign
shareholders receiving dividends from
Dutch source.

Facts of the cases
Although two cases (C-10 and C-14) concern
Belgian individual shareholders, whereas
one case concerns a French corporate
shareholder involved in equity trading (C-
17), the cases display similar fact patterns:
foreign shareholders receive dividends from
Dutch source and bear Dutch dividend
withholding tax. Dividend distributions to
resident shareholders would also have been
subject to Dutch dividend withholding tax,
but those shareholders would, in the end,
have been subject to personal or corporate
income tax, in which case the withholding
tax is no more than a pre-levy.

The CJEU’s decision
The CJEU first argues that in order to
determine whether the levy of Dutch
dividend withholding tax is in breach of EU
law, it should be assessed whether the
foreign shareholders ultimately bear a
heavier tax burden in the Netherlands than
residents for the same dividends.

In comparing the tax burden of foreign and
resident individual shareholders, the CJEU
rules that the tax burden should be
calculated on the basis of the calendar year,
taking into account all shares in Dutch
companies and taking into account a tax-
free sum that resident shareholders enjoy.

In comparing the tax burden of foreign and
resident corporate shareholders, the CJEU
rules that only the costs directly linked to
the actual payment of the dividends
(collection fees) must be taken into account.
Financing costs and pre-acquisition
dividends included in the purchase price of
shares are not considered as such by the
CJEU.
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In addressing whether a possible
discriminatory treatment so established can
be neutralised by a tax credit, the CJEU
rules that this is the case if the difference in
treatment is fully neutralised by the
application of a double tax treaty. The
Belgian individual was granted a credit on
the basis of Belgian domestic law, which
can thus not neutralise a discriminatory
treatment. With regard to the French
corporate shareholder, the alleged
restriction was entirely neutralised by the
fact that, in France, the tax on dividends for
the tax years 2000 to 2007 were fully offset
as a result of application of the France –
Netherlands double tax treaty. Whether this
was also the case for 2008, is to be
established by the Dutch referring court.

The Dutch referring court also questioned
whether the ability to carry forward a tax
credit is relevant to establish whether a
discriminatory treatment could be
neutralised. According to the CJEU this
question was inadmissible because it was
not examined by the lower courts whether
tax credits could be carried forward in this
case.

Preliminary remarks
This decision supports our view that the
Dutch dividend withholding tax levied from
foreign shareholders may be in breach of
EU law. However, the CJEU appears to take
a narrow approach when it comes to
comparing the tax burden of foreign and
resident corporate shareholders.

As the CJEU rules that only costs directly
linked to the actual payment of the
dividends must be taken into account, the
possibilities for obtaining a refund for a
number of corporate investors may be
limited. To what extent this case will impact
the position of insurance companies (are
movements in the provision for unit linked
products directly linked?) remains unclear
and is currently under the scrutiny of the
European Commission.


