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New US laws regarding individual taxes 
affect employees and employers — may 
require immediate action 

January 11, 2013 

In brief 

New laws impacting the tax obligations of individuals and the withholding and reporting obligations of 

employers became effective on January 1, 2013. Most recently, the American Taxpayer Relief Act of 2012, 

the so-called fiscal cliff agreement was signed into law and extends certain 2001 and 2003 tax provisions 

for individuals with incomes below threshold amounts. Outlined below are high-level summaries of this 

and other laws that recently came into effect, requiring immediate attention by employers and their 

globally mobile employees. 

 

In detail 

The fiscal cliff agreement 

Various US federal tax rates and 
rules affecting both employees 
and employers were 
automatically set to expire on 
December 31, 2012. The fiscal 
cliff agreement avoided some of 
the shift in rates and rules that 
would have otherwise occurred.  
Specifically, the agreement 
permanently extends certain 
2001 and 2003 tax provisions 
for individuals with incomes of 
US$400,000 or below, and joint 
filers with incomes of 
US$450,000 or below. See our 
related publication on January 
1, 2013 WNTS Insight - 

Congress passes fiscal cliff 
agreement to extend tax rates 
for incomes below $450,000; 
deal includes business tax 
extenders. 

Some key provisions include: 

 a top federal income tax rate 

of 39.6% effective beginning 

after December 31, 2012 for 

individual taxable income 

above US$400,000 

(US$450,000 for joint filers)  

 a top federal income tax rate 

of 20% for long-term capital 

gains and qualified dividends 

beginning after December 31, 

2012 for individuals with 

taxable income above 

US$400,000 (US$450,000 

for joint filers) 

 a personal exemption phase-

out and limitation on 

itemized deductions to be 

reinstated beginning after 

December 31, 2012 for single 

filers with adjusted gross 

incomes above US$250,000 

(US$300,000 for joint filers) 

 an increase in the individual 

alternative minimum tax 

(AMT) exemption amount to
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US$50,600 for single filers 
(US$78,750 for joint filers) for 
2012 and indexation of the AMT 
exemption amount for inflation 
beginning in 2013 

 an end to the two-percentage point 

reduction in employee social 

security tax withholding that 

expired at the end of 2012 (the 

fiscal cliff agreement did not 

continue this benefit.) 

For employers, the fiscal cliff 
agreement presents several important 
payroll tax updates that should be 
immediately implemented. See our 
related publication on January 3, 
2013, IRS Hot Topics: 2013 employer 
withholding updates require 
immediate action. 

US federal income tax withholding as 
well as withholding with respect to 
FICA related taxes (which include 
both social security taxes and 
Medicare) will need adjustment.   
First, the change to the annual wage 
base for social security withholding 
purposes should be taken into 
account.  In addition, the increase to 
the social security tax rate for 
employee contributions back to 6.2% 
should also be implemented.  

The Internal Revenue Service (IRS) 
released Updated Withholding 
Guidance, including revised 
withholding tables for 2013. The IRS 
requests that employers should start 
using the 2013 withholding tables as 
soon as possible but no later than 
February 15, 2013. 

Also, adjustments with respect to 
mandatory and optional flat rate 
withholding on 'supplemental wages' 
became effective January 1, 2013.  
Under the new law, supplemental 
wages in excess of US$1 million per 
annum is subject to a 39.6% federal 
withholding rate. Supplemental wages 
of US$1 million or less, however, 

remain subject to the 25% optional 
flat rate. As of the date of this writing, 
the IRS had not released an official 
announcement. 

A welcome change is the introduction 
of the permanent indexation to the 
AMT exemption, noted above. This 
should allow employers and 
individuals to have greater certainty 
when budgeting and managing their 
mobility tax costs.   

Additional Medicare Tax 

The so-called Additional Medicare Tax 
is a provision enacted under the 
Patient Protection and Affordable 
Care Act of 2010 (PPACA).  

The Additional Medicare Tax applies 
at a rate of 0.9% to individuals' wages, 
other compensation, and self-
employment income received after 
December 31, 2012 in excess of the 
following threshold amounts for the 
individual's filing status: 

Filing status Threshold 
amount 

Married filing 
jointly 

US$250,000 

Married filing 
separately 

US$125,000 

Single US$200,000 

Head of household 
(with qualifying 
person) 

US$200,000 

Qualifying 
widow(er) with 
dependent child 

US$200,000 

All wages and other income currently 
subject to the Medicare tax is subject 
to the Additional Medicare Tax to the 
extent received in excess of the 
applicable threshold amounts.   

See our related publication on July 26, 
2012, HRS Insight - Employer rules 
for withholding the new 0.9% 
Medicare tax. Also, the IRS has 
published Questions and Answers for 

the Additional Medicare Tax (the 
Medicare Q&As). 

The Medicare Q&As indicate that an 
employer is required to withhold the 
Additional Medicare Tax from the 
wages it pays to an individual in 
excess of US$200,000 in a calendar 
year, without regard to the 
individual's filing status or wages paid 
by another employer. An employer 
that does not deduct and withhold the 
Additional Medicare Tax as required 
is liable for the tax unless the tax that 
it failed to withhold from the 
employee's wages is paid by the 
employee. 

Global mobility programs may have 
assignees that perform services for 
multiple subsidiaries but the payroll is 
made through only one of the 
subsidiaries. If that is the case and 
each subsidiary is an employer of the 
employee with regard to the services 
the employee performs for that 
subsidiary, the Medicare Q&As 
provide that the wages paid by the 
payor on behalf of each subsidiary 
should only be combined if the payor 
is a common paymaster.  

It is important to note that the IRS 
issued proposed regulations regarding 
this tax on December 27, 2012. A 
more detailed discussion is outside 
the scope of this Global Watch. 

Unearned Income Medicare 

Contribution 

The Unearned Income Medicare 
Contribution, also known as the Net 
Investment Income Tax (NIIT) was 
enacted under PPACA as Section 1411 
of the Internal Revenue Code (IRC).  
This provision went into effect on 
January 1, 2013. The NIIT applies at a 
rate of 3.8% to the net investment 
income of certain individuals, estates 
and trusts that have modified adjusted 
gross income (MAGI) above defined 
statutory threshold amounts.   
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The NIIT will not affect income tax 
returns for the 2012 tax year that will 
be filed in 2013. Rather, it affects the 
income tax returns of individuals, 
estates and trusts for their first tax 
year beginning on or after January 1, 
2013. Individuals will owe the tax if 
they have net investment income and 
also have MAGI over the following 
thresholds: 

Filing status Threshold 
amount 

Married filing 
jointly 

US$250,000 

Married filing 
separately 

US$125,000 

Single US$200,000 

Head of household 
(with qualifying 
person) 

US$200,000 

Qualifying 
widow(er) with 
dependent child 

US$250,000 

The computation of MAGI for this 
purpose appears straightforward.  
However, individuals working abroad 
who benefit from the foreign earned 
income exclusion under Section 
911(a)(1), will need to 'add back' the 
'general exclusion' amount when 
determining their MAGI. Certain 
other adjustments may also apply to 
the extent that the foreign earned 
income exclusion results in disallowed 
deductions. 

Generally, investment income 
includes, but is not limited to interest, 
dividends, capital gains, rental and 
royalty income, non-qualified 
annuities, income from businesses 
involved in trading of financial 
instruments or commodities, and 
businesses that are passive activities 
to the taxpayer. Common examples of 
net investment income include: 

 gains from the sale of stocks, 

bonds, and mutual funds 

 capital gain distributions from 

mutual funds  

 gain from the sale of investment 

real estate (including gain from the 

sale of a second home that is not a 

primary residence) 

It appears that the NIIT is not a 
creditable income tax for foreign tax 
credit purposes, nor is it considered 
social security for purposes of 
totalisation agreements. The NIIT 
does not apply to non-resident alien 
individuals, but does apply to any US 
citizen or tax resident — even if 
he/she is otherwise exempt from US 
social security and Medicare under a 
totalisation agreement. 

Individuals should not owe NIIT and 
the Additional Medicare Tax on the 
same income. This is because the tax 
on an individual's net investment 
income is not applicable to ordinary 
FICA wages or self-employment 
income.   

The new tax law also amends Section 
6654 to provide that the NIIT 
imposed under new chapter 2A is 
subject to the estimated tax 
provisions. Thus, individuals should 
factor the NIIT into quarterly US 
federal tax estimates. 

For more information on the NIIT, see 
the Net Investment Income Tax FAQs 
(NIIT FAQs) published by the IRS.  It 
is important to note that the IRS 
released proposed regulations 
regarding the NIIT on December 5, 
2012. These regulations provide an 
election for joint returns where a non-
resident alien is married to a US 
citizen or resident and special rules 
for bona fide residents of US 
territories. A more detailed 
explanation is outside the scope of this 
Global Watch. 

The takeaway 

The impact of these recently effective 
changes will vary depending upon the 

taxpayer's specific circumstances.  
Three areas to consider include 
compliance with withholding and tax 
payment obligations, quantifying the 
impact on equalization costs, and 
reviewing potential changes to 
mobility policies.  

Withholding and tax payments 
Employer withholding processes and 
payments should be adjusted to reflect 
these new laws. The IRS has generally 
provided that employers should use 
the revised withholding tables as soon 
as possible, but no later than February 
15, 2013.This requires employers to 
take immediate steps to ensure 
compliance by this date.  

Mobility program managers should 
note that with respect to the 
Additional Medicare Tax, there are no 
special rules for nonresident aliens 
and US citizens living abroad. Wages 
and other compensation that are 
subject to Medicare tax will also be 
subject to the Additional Medicare 
Tax if in excess of the threshold. 

Unlike the Additional Medicare Tax, 
the NIIT is not withheld by the 
employer. However, the NIIT FAQs 
specify that the employee could ask 
the employer to increase withholding 
to cover this tax. Mobility program 
managers may wish to communicate 
this option to their assignees.  

Equalization costs 

These changes could trigger increases 
in mobility costs, particularly where 
equalized assignees that are ordinarily 
resident abroad in a lower tax 
jurisdiction are now temporarily 
working in the United States. But if 
US citizen or resident assignees are 
working abroad in higher tax 
jurisdictions, these changes could 
result in lower equalization tax costs. 
This is because their increased US tax 
liabilities become a 'floor' for the costs 
equalizing companies must pay.       

In addition, if a company's mobility 
policies provide that the company will  

http://www.irs.gov/uac/Newsroom/Net-Investment-Income-Tax-FAQs
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bear the cost of any US tax on the 
assignee's overall income — not just 
wages but also investment income, 
then the imposition of the NIIT could 
result in unexpected additional tax 
costs. 

Mobility policies 

After determining the new laws' 
overall net effect, companies should 
then consider whether changes to 

their mobility and equalization 
policies may be appropriate going 
forward. If the employer is currently 
equalizing executives who are on 
assignment to the United States for 
investment income, should the 
company reconsider this policy given 
the potential additional cost arising 
from the increased marginal income 
tax rate and the NIIT? If the increase 
in income tax rates for higher income 

individuals increases global mobility 
program costs, should program 
managers think about modifying other 
benefits to offset this cost?   

Any changes in mobility policies to 
help ease cost burdens should be 
balanced with the company's desire to 
incentivize overseas assignments and 
be competitive for attracting talent in 
the marketplace. 
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