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In brief 

Two recently published Board of Review (BoR) cases involve the taxation of housing benefits provided by 

employers. In one case, the Board held that the housing benefits took the form of rental refunds and 

therefore only the rental value of the accommodation was included as a taxable benefit for salaries tax 

purposes.  Under this characterization, the rental value may be less than the actual amount of rent 

reimbursed by the employer – a potentially favorable result.  In a somewhat similar case, however, the 

Board did not apply the rental refund rules and instead concluded that the housing benefits were simply 

cash allowances and thus wholly subject to salaries tax. 

These two decisions suggest that in order to support a more favorable rental refund characterization, 

companies should put in place an effective control system reflected in company policies but also 

exercised in the actual administration of the program.  In addition, employees participating in such 

program should have contemporaneous written records to evidence actual rent paid for their places of 

residence. 

 

In detail 

Housing benefits: Refund 

versus cash allowance? 

For salaries tax purposes, 
housing benefits provided by an 
employer in the form of refunds 
for rental expenses paid by an 
employee are taxable. However, 
instead of taxing the actual 
amount of rent reimbursed by 
the employer, the taxable 
amount is the rental value of the 
accommodation concerned. If 
the accommodation is a 
residential flat, the rental value 
is computed at 10% of the 

employee’s assessable income 
irrespective of the size of the 
flat. On the other hand, housing 
benefits in the form of a cash 
allowance are fully subject to 
tax. 

Comparison of the facts in 

the two cases 

Both BoR cases D34/12 and 
D35/12 involve the receipt of 
housing benefits by the 
taxpayers as part of their 
remuneration packages and 
whether such benefits should be 
treated as rental refunds or cash 
allowances.  However, there are 

similarities as well as 
differences between the facts of 
the two cases.  Both are 
important to understand when 
considering why the Board 
allowed the favorable treatment 
in one case but not the other. 

Common features of the two 
cases include: 

 The taxpayer was offered a 

remuneration package 

consisting of, among others, 

monthly salary and housing 

allowance as specified in the 

employment contract or the  
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human resources manual of the 
employer. 

 If the amount of housing allowance 

provided to the taxpayer exceeded 

the qualified rental expenses paid 

by the taxpayer, the balance was 

reported by the employer as fully 

taxable income of the taxpayer. 

 The taxpayer rented the property 

from a related party (the taxpayer’s 

spouse in case D34/12 and the 

taxpayer’s mother in case D35/12). 

 The tenancy was not entered into 

or dealt with on an arm’s length 

basis. For example, in both cases 

D34/12 and D35/12, the amount of 

rent and the dates of payment were 

not in accordance with those 

specified in the tenancy 

agreements and/or the rental 

receipts. 

On the other hand, the facts of the two 
cases differ in the following aspects: 

 The Board found that the employer 

in case D34/12 had maintained a 

strict control system to ensure that 

the sums received by the 

employees were a ‘rental 

reimbursement’ instead of a ‘cash 

allowance’. Employees enrolled in 

the program were required to 

submit an annual declaration, 

application form for rental refund, 

duly stamped tenancy agreement 

and rental receipts, etc. to support 

their claims. 

 In contrast, the Board did not find 

the employers in case D35/12 had 

ever carried into effect any system 

or control to ensure the payments 

were in the nature of rental refund. 

One of the employers treated the 

sums received by the taxpayer as 

rental reimbursement for the year 

of assessment 2001/02 (which ran 

from April 1, 2001 to March 31, 

2002) even though the relevant 

tenancy agreement was only 

entered into and stamped in April 

2002 and there was no evidence 

that the employer made monthly 

payments on the basis of rental 

receipts. 

 In case D35/12, most of the 

tenancy agreements were not 

contemporaneously made but were 

entered into shortly before or even 

after the tenancy terms had 

expired and one tenancy 

agreement was undated and 

unstamped. 

 The taxpayer in case D34/13 

resided in the property concerned 

in all the relevant periods whereas 

the taxpayer in D35/12 did not 

reside in the property concerned in 

some of the periods under review. 

The Commissioner’s contention 

The Commissioner contended in both 
cases that the sums received by the 
taxpayer were not rental refunds but 
cash allowances based on the 
following arguments: 

 The intention of the employer was 

not to reimburse rental payments 

made by employees but to provide 

housing allowance as the employer 

was obligated to pay the sums 

irrespective of whether rents were 

paid by employees. 

 The alleged tenancy relationship 

between the taxpayer and the 

landlord did not exist. 

 The purported tenancies contained 

features which would normally not 

be found in arm’s length 

agreements. 

 Insufficient evidence was provided 

by the taxpayer to support that the 

amounts paid to the landlord were 

rent (e.g., the rental receipts were 

not contemporaneous records).   

 The alleged leasing transactions 

were false or fictitious and should 

be disregarded under section 61 of 

the Inland Revenue Ordinance 

(i.e., one of the general anti-

avoidance provisions in the tax 

law). 

Factors in the Board’s analysis 

The Board held in case D34/12 that 
the disputed sums were rental refunds 
but considered in case D35/12 that the 
sums received by the employee were 
cash allowances. The Board made 
reference to CIR v Peter Leslie Page in 
both decisions. Below is a summary 
of the factors that the Board 
analyzed which help to provide a 
roadmap for taxpayers going forward 
on how to support their claim of a 
rental refund: 

Were the sums intended as rental 
refunds?  

While the terms of the employment 
contract is a useful starting point and 
a weighty factor for deciding the 
nature of the payment, the intention 
between the employer and the 
employee should be ascertained at the 
time of payment and not the time 
when the parties entered into the 
employment contract. In both cases, 
the employment contract did suggest 
that the housing benefits paid by the 
employer could take the form of either 
rental refunds or cash allowances. 
However, a strict control and 
management system was found to be 
put in place by the employer in case 
D34/12 and the Board was satisfied 
that the payments in that case were 
rental reimbursement instead of a 
cash allowance. In the absence of such 
a control system and where there was 
no evidence that the employer made 
the payments based on rental receipts, 
the Board was not satisfied in case 
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D35/12 that the payments were rental 
refunds. 

Was there a genuine tenancy 
relationship?  

In case D34/12, even though some of 
the aspects of the tenancy agreement 
were not on an arm’s length basis, the 
Board accepted the evidence given by 
the taxpayer and his spouse (which 
helped to explain some of the 
abnormalities) as creditable evidence. 
The Board also held that a tenancy 
agreement does not need to be 
reached at arm’s length for it to exist. 
In contrast, in case D35/12, the Board 
was not convinced that a genuine 
tenancy relationship existed between 
the taxpayer and her mother as most 
of the tenancy agreements were 
entered into on a retrospective basis 
and one tenancy agreement was 
unstamped. 

Was rent paid?  

In case D35/12, the Board cast doubt 
on whether the taxpayer had paid the 
rent as the amounts and dates of 
payment varied from period to period 
and did not match with the 
information specified in the tenancy 
agreements.  The Board was of the 
view that the amounts paid by the 
taxpayer to her mother could well be 
in the nature of maintenance 
contributions, household expenses 
and/or mortgage repayments. 

Were the leasing transactions false or 
fictitious?  

The Board held that a transaction 
would not be viewed as false or 

fictitious simply because of the 
connection between the parties in the 
transaction or the transaction was for 
the purpose of obtaining tax benefit. 
However, a transaction that is lacking 
commercial realism and for no other 
purpose except for obtaining a tax 
benefit could probably be viewed as 
false or fictitious. In case D34/12, the 
fact that the spouse of the taxpayer 
did not get any financial assistance 
from the taxpayer for purchasing the 
property and had to rent out the 
property in order to pay the mortgage 
showed that there was a commercial 
reason for her to rent out the 
property. 

The takeaway 

The Board’s decisions highlights that 
rental refund claims involving tenancy 
relationship between related parties 
are prone to scrutiny by the tax 
authority.  What practical insights can 
taxpayers find in these decisions to 
help prepare them?  At first blush, 
deficiencies (to a different extent) 
were found in the rental 
reimbursement program and/or 
tenancy arrangement in both cases.  
However, a closer look at the various 
distinctions between the two cases 
lays a foundation for some potential 
actions for companies to think about.  
These actions include the following:   

1. Employers should have an effective 
control system for rental 
reimbursements. Companies with a 
rental reimbursement program 
should ensure that proper control 
is not only reflected in the written 
human resources policy/manual 

but also exercised in the actual 
administration of the program. 
This requires careful planning in 
the drafting of the relevant 
documents (e.g., the housing 
benefits policy and employment 
contract) as well as the 
implementation of the program. 

2. Proper supporting documentation 
maintained by employees is also 
crucial to help substantiate the 
claims. Employees participating in 
such program should ensure they 
have contemporaneous written 
records (i.e., duly dated and 
stamped tenancy agreements and 
proper rental receipts) to support 
the amounts paid by them are 
actually rent paid for their places of 
residence. 

3. The Board concluded in case 
D34/12 that the taxpayer was 
honest and the witness was 
credible but was not convinced by 
the evidence given by the taxpayer 
in case D35/12. The credibility of 
the taxpayer’s submission was an 
important distinction between the 
two cases, highlighting the 
importance of being proactive. 
Companies should anticipate the 
tax authority’s request for 
information in this situation and 
be prepared to submit data to 
evidence their claims. 
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