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France: Constitutional Court strikes 
down 75% tax rate; French 
Parliament passes new laws 

January 25, 2013 

In brief 

The French Parliament recently passed various personal income tax and wealth tax provisions under the 

French Finance Act for 2013 and the 3rd Amended Finance Act for 2012.  The new laws passed by the 

French Parliament were published on December 29, 2012.  In addition, the French Constitutional Court 

struck down several measures in its decision published on December 30, 2012, including the exceptional 

surtax of 75% on very high earned income (the so-called 75% tax).  This Global Watch describes the main 

measures applicable to individuals after the Constitutional Court’s decision.  Please see previously issued 

Global Watch dated October 2, 2012 for additional background. 

 

In detail 

Finance Act for 2013 

Creation of an additional 45% 
income tax bracket   

For income earned on or after 
January 1, 2012, an additional 
income tax rate of 45% is 
created for the portion of 
taxable income in excess of Euro 
150,000 per share in the tax 
household. Prior to this change, 
the French top marginal tax rate 
was 41% for income in excess of 
Euro 70,830 per share (this tax 
bracket is maintained). 

Major changes in the income 
tax calculation  

The maximum tax benefit per 
dependent child is reduced from 

Euro 2,336 to Euro 2,000 per 
half-share in the tax household. 
 
The 'décote' is increased to Euro 
480 (instead of Euro 439). 
 
The maximum amount of the 
standard deduction on 
compensation representing 
professional expenses is reduced 
to Euro 12,000 (instead of Euro 
14,157). 

Tax reductions  

The global tax reductions would 
be limited to Euro 10,000 per 
year from January 1, 2013 
subject to certain exceptions: 

 tax advantages related to 

specific investments (such as 

SOFICA, DOM-TOM) 

increased by the standard tax 

advantages within the limit 

of Euro 10,000 will still 

benefit from the current cap, 

i.e., Euro 18,000.  (The 

Constitutional Court struck 

down the provision which 

would have led to increasing 

this ceiling by 4% of the 

taxable income) 

 tax advantages related to 

'Malraux' investments are 

not impacted by this global 

tax reduction ceiling. 

These changes will be applicable 
as of the 2013 tax year, but there 
are some exceptions. 

 

http://www.pwc.com/gx/en/hr-management-services/newsletters/global-watch/france-government-presents-2013-budget-significant-tax-reforms.jhtml


Global Watch 

 
 
 

2 pwc 

 
Change of the deductible share of CSG 
on passive income  

The portion of deductible CSG on 
passive income is decreased to 5.1% 
(instead of 5.8%). This deductible 
portion is aligned with the one  
applicable to professional income. 

Tax reduction on specific rental 
income  

A tax reduction is introduced for 
taxpayers who acquire a new property 
between January 1, 2013 and 
December 31, 2016 to be rented out as 
a principal residence for at least 9 
years. The tax reduction of 18% will be 
based on the acquisition cost (within a 
maximum of Euro 300,000 per year 
per taxpayer).  The tax reduction is 
spread over 9 years. 

Dividends and interest  

The tax treatment of dividends and 
interest becomes aligned with the tax 
treatment of professional income; 
therefore, this income becomes 
subject to French personal income tax 
at progressive rates.  The election for a 
flat withholding tax, 'prélèvement 
forfaitaire libératoire', is abolished. 
 
These provisions are applicable to 
income received as of January 1, 2012, 
except for income which has been 
subject to the flat withholding tax 
(‘prélèvement forfaitaire libératoire') 
in 2012. 
 
In 2013, upon receipt, these types of 
income are subject to a compulsory 
withholding tax (at a flat rate of 21% 
for dividends and 24% for interest) as 
a type of installment payment against 
the final tax.  In the year following the 
receipt of income, income is subject to 
tax at progressive rates (after 
deducting the compulsory 
withholding tax already paid).  
However, for taxpayers who earn less 
than Euro 2,000 of interest per year, 
the election for a final withholding tax 

(i.e., 24%) remains available as of 
2013.  Taxpayers with taxable income 
below certain limits (Euro 50 000 for 
single taxpayers or Euro 75 000 for 
couples) will be able to ask that they 
not be subject to the withholding. 
 
Regarding dividends, the fixed final 
tax allowances of Euro 3,050 (for a 
married couple or a couple who has 
entered into a PACS (civil union)) and 
Euro 1,525 (for a single person) are  
abolished starting January 1, 2012.  
However, the specific 40% rebate is 
maintained. 

Capital gains derived from the sale of 
securities  

Capital gains derived from the sale of 
securities (taxed until now at a rate of 
19%) become subject to French 
personal income tax at progressive 
rates up to 45%, plus social levies 
(including CSG-CRDS) at a rate of 
15.5% (of which 5.1% is deductible) 
and, if applicable, to the exceptional 
income tax for high earners at a 
marginal tax rate of 4%. 
 
The progressive taxation also applies 
to capital gains due upon transfers of 
tax residency outside of France (exit 
tax). 
 
A rebate on the taxable capital gain 
becomes applicable depending on the 
length of the holding:  20% between 2 
and 4 years of holding, 30% between 4 
and 6 years of holding, and 40% after 
6 years of holding.  The holding period 
should take into account the actual 
holding period prior to January 1, 
2013 for securities held prior to that 
date.  
 
Conditions related to the deferral of 
taxation in case of reinvestment of the 
capital gain in a company are 
amended.  The taxpayer must reinvest 
at least 50% of the capital gain net of 
social levies within a 24 month period, 
instead of 80% within a 36 month 

period previously. 
 
Taxpayers can opt to remain subject 
to the flat capital gains tax rate of 19% 
under certain conditions: 

 the company of which the 

securities are sold must have an 

operational activity during 10 years 

preceding the sale (excluding 

financial and real estate activities) 

 the taxpayer must have held, 

directly or indirectly, his securities 

during the 5 years preceding the 

sale 

 these securities must have 

represented at least 10% of the 

voting or financial rights during at 

least 2 years out of the 10 

preceding years and at least 2% 

upon the sale date 

 the taxpayer must have been an 

employee or an executive in the 

company during the 5 years 

preceding the sale. 

When the option for the flat rate of 

19% has been exercised, the taxpayer 

cannot benefit from the long term 

holding rebate. 

 

These provisions apply to sales 

realized and to transfers subject to 

exit tax provisions occurring as of 

January 1, 2013. However, capital 

gains realized in 2012 and transfers 

subject to exit tax provisions 

occurring between September 28, 

2012 and December 31, 2012 are 

taxable at a flat rate of 24% instead of 

19% previously, subject to an election 

for the rate of 19% where the 

aforementioned conditions are 

fulfilled. 
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'Qualified' stock options and free 
shares  

For grants of stock options and free 
shares realized before September 28, 
2012, the tax and social security 
regime applicable to gains therefrom 
is not modified. Gains remain subject 
to the 18%, 30% or 41% flat rate of 
taxation (or upon option, at 
progressive tax rates), to social 
surtaxes and to the employee 
contribution (for grants realized as 
from October 16, 2007).  Gains also 
remain exempted from social charges 
to the extent that the non-
transferability periods are met.  
 
Furthermore, capital gains realized as 
from January 1, 2013 upon sale of the 
shares will be subject to the 
progressive tax rates.  A rebate of 
20%, 30% or 40% will be deductible 
from the amount of the capital gain 
depending on how long the shares are 
held.  Note that the 2013 Finance Bill 
has expressly excluded the application 
of this rebate on exercise gains 
realized on options granted before 
June 20, 2007 (rather, this gain is 
subject to rules of taxation applicable 
to capital gains).  
 
For grants of stock options and free 
shares realized on or after September 
28, 2012:  

 The employer contribution rate 

applicable to qualified stock 

options and free shares remains at 

30% at grant.  

 Gains resulting from stock options 

or free shares will be subject to 

progressive tax rates as ordinary 

income (abolition of the 

aforementioned flat rates) when 

shares are disposed of.  

These gains will be subject to the 

social surtaxes on employment 

income, i.e., 8% CSG/CRDS (and 

no longer to those applicable to 

passive income at the 15.5% global 

rate).  A portion of the CSG (5.1%) 

would be deductible from the 

taxable income the year of its 

payment.   

 The employee contribution rate 

should be maintained at 10%. 

 Gains resulting from stock options 

or free shares will be exempted 

from social charges if the employer 

is compliant with reporting 

obligations.  

 The maximum marginal tax rate 

applicable to gains resulting from 

stock options and free shares will 

be 64.5% (with the 5.1% portion of 

the CSG which is tax deductible). 

This rate is composed of (1) the 

marginal tax rate of 45%, (2) the 

employee contribution of 10%, (3) 

the 8% CSG/CRDS on employment 

income and (4) the 4% special tax 

applicable on high income.  

 Capital gains realized on or after 

January 1, 2013 upon sale of the 

shares will be subject to the 

progressive tax rates.  A rebate of 

20%, 30% or 40% can be applied 

on the amount of the capital gain 

depending on how long the shares 

are held.  

 The possibility to offset the capital 

loss derived from sales of 

underlying shares against the 

corresponding exercise of 

acquisition gain has been 

maintained.   

Wealth tax  

The wealth tax threshold starting in 
2013 is set at Euro 1,300,000 and 
progressive taxation is re-established 
(progressive rates from 0.50% to 
1.50% and bands starting at Euro 
800,000). 
 
A ceiling of 75% of the income 
received in the preceding year 

(including capitalized income) is also 
re-established.  The Constitutional 
Court has struck down the inclusion of 
unrealized income in the calculation 
of the ceiling. 
 
The tax reduction of Euro 300 per 
dependent children is abolished. 
 
Furthermore, the measure includes 
the reinforcement of the methods the 
French tax authorities use to audit 
and to apply penalties regarding 
wealth tax. 

Carried interest  

The French Draft Finance Bill for 
2013 originally proposed reform of the 
tax rules applicable to income from 
carried interest by taxing distributions 
received as from January 1, 2012 and 
gains realized as from January 1, 2012 
as salary income.  However, the 
French Parliament finally decided to 
maintain the current carried interest 
tax and social security system (i.e., 
capital gains). 
 
3rd Amended finance Act for 2012 

The Amended Finance Act for 2012 
was passed by the French Parliament 
and published on December 29, 2012.  
Please find below the main measures 
applicable to individuals after the 
Constitutional Court’s decision 
published on December 30, 2012. 

Anti-abuse measure on 'contribution 
sale' (apport cession) schemes  

The tax deferral upon a contribution 
of shares made by an individual to a 
company controlled by the individual 
and subject to corporate tax, now 
needs to be requested through the 
individual’s annual income tax return.  
Until now, such deferral was 
automatic.  In addition, if the 
beneficiary company sells the 
contributed shares within 3 years after 
the contribution, the benefit of the tax 
deferral lapses if the beneficiary 
company does not reinvest at least 
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50% of the sale proceeds into an 
operational activity within a period of 
2 years after the contribution date.  
This provision is applicable to 
contributions made as of November 
14, 2012. 

Taxation of sales of temporary 
usufruct rights  

The sale of a temporary usufruct right 
becomes subject to income tax and to 
social surtaxes in the hands of its 
seller.  The category of income in 
which the temporary usufruct right is 
taxed depends on the category of 
income it generates (rental income, 
investment income, etc.).  This 
provision is applicable to sales of 
temporary usufruct rights occurring as 
of November 14, 2012. 

Taxation of non-reported assets and 
funds  

The French tax administration can tax 
as a gift at the rate of 60% non-
reported assets and funds placed in 
foreign accounts and foreign life 
insurance contracts and for which the 
origin of the funds is not justified by 
the taxpayer. This provision is 
applicable to tax audit requests 
addressed by the French tax 
administration as of January 1, 2013. 

Tax on real estate capital gains  

An additional tax is created that is 
applicable on real estate capital gains 
exceeding Euro 50,000 and realized 
on real estate other than building lots.  
This tax is progressive from 2% to 6% 
and is applied in addition to income 
tax and social levies.  It is applicable 
to sales occurring as of January 1, 
2013.  However, sales for which a

 promise of sale dated officially prior 
to December 7, 2012 are not subject to 
this tax. 
 

Personal income tax measures 

struck down by Constitutional 

Court 

The 75% tax  

The exceptional surtax of 75% on very 
high earned income was struck down 
by the Constitutional Court and as a 
result, will not apply.  This measure 
provided for the taxation at 75% (all 
inclusive tax rate) of earned income in 
excess of Euro 1 million per earner.   

Marginal rate of contribution 

 The marginal rate of the contribution 
applicable to retirees on their defined 
pension benefits was struck down by 
the Constitutional Court.  The 
Constitutional Court has confirmed 
the creation of an additional income 
tax rate of 45% (see above) but has 
declared as unconstitutional the 
marginal rate of 21% of the 
contribution applicable to retirees on 
their defined pension benefits. The 
marginal rate is therefore decreased to 
14%. 

Real estate capital gains 

Measures on real estate capital gains 
were struck down by the 
Constitutional Court.  The Finance Act 
had adopted measures which included 
subjecting capital gains realized on 
building lots to progressive income tax 
rates, and applying an exceptional 
rebate of 20% on taxable capital gains 
realized in 2013 on other buildings. 
The Constitutional Court struck down 
all measures contained in the Finance

 Act relating to real estate capital 
gains.  

Gift sales 

The anti-abuse measure on 'gift sales' 
(donation cession) schemes was 
struck down by the Constitutional 
Court.  In the case of a gift of 
securities made by a donor to a donee 
followed by the sale of these securities 
less than 18 months after the gift, 
according to the Finance Act, the 
capital gain of the donee would have 
been recalculated in order to take into 
account the unrealized capital gain of 
the donor.  

The takeaway 

The Constitutional Court's decision to 
strike down the 75% tax significantly 
changes the tax profile for high 
income individual taxpayers.  Because 
this tax rate should not apply for the 
2012 tax year, global mobility 
managers may wish to revise 
calculations and projections that were 
performed last year assuming this 
higher rate.  Going forward the French 
government announced that a new 
taxation on very high income would 
be presented to the Parliament in 
2013. However, the features of this 
new tax are not known at the moment.  

Most of the other provisions described 
above pursuant to the Finance Acts 
relate to the 2013 tax year, although 
several also relate to the 2012 year.  
Global mobility program managers 
should review their assignee 
populations and determine how these 
changes will affect their mobility costs 
and administrative processes for both 
tax years.   
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Let’s talk   

For a deeper discussion of how these changes might affect you, please contact: 
 

Olivier Dussarat 

+33 1 56 57 4051 

olivier.dussarat@fr.landwellglobal.com 

Michael Jaffe 

+33 1 56 57 4042 

michael.jaffe@fr.landwellglobal.com 

Pascale Jouble 

+33 1 56 57 4005 

pascale.jouble@fr.landwellglobal.com 

 
Rozenn Hamelet 

+33 1 56 57 4068 

rozenn.hamelet@fr.landwellglobal.com 
 
 

Isabelle Savier-Pluyette 

+33 1 56 57 8631 

isabelle.savier-
pluyette@fr.landwellglobal.com 
 

 
Isabelle Mathé 

+33 1 56 57 8595 

isabelle.mathe-
ramos@fr.landwellglobal.com 
 
Georges Morisson-Couderc 

+33 1 56 57 8373 

georges.morisson-
couderc@fr.landwell.com 
 

 
Felix Mwamba 

+33 1 56 57 4082 

felix.mwamba@fr.landwellglobal.com 
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