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United States 

Foreign asset reporting: 
Form 8938 draft instructions

In Brief 

Under section 6038D of the Code, 
ndividuals holding any interest in a 

d Foreign Financial Asset 
) must report certain 

information to the IRS if the aggregate 
all such assets exceeds 
or higher as the Secretary 

may prescribe.  Section 6038D also 
authorizes the IRS to require similar 
reporting by certain domestic entities.  
This provision was enacted as part of 
the FACTA provisions of the 2010 
Hiring Incentives to Restore 
Employment Act.  A "specified 

" will be required to report 
these SFFA holdings using Form 

, which is still in draft but has an 
anticipated final release date of 
November 2011.  The IRS recently 

 draft instructions dated 
September 28th that contain various 
thresholds and clarifications. 

Proposed SFFA filing 
thresholds 

The recently released draft 
instructions to Form 8938 expand the 

statutory $50,000 floor and provide 
additional threshold amounts that 
may eliminate a specified individual's 
requirement to report.  
thresholds depend
taxpayer is living 
of the taxpayer 
jointly or married filing 

 

File Form 
8938 if… 

Total v
SFFA
tax year at any 
time exceed

Single $100,000 

MFJ $200,000 

MFS $100,000 

 

File Form 
8938 if… 

Total v
SFFA
tax year at any 
time exceed

Single $400,000 

MFJ $600,000 

MFS $400,000 
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Foreign asset reporting: Release 
draft instructions 

statutory $50,000 floor and provide 
additional threshold amounts that 
may eliminate a specified individual's 
requirement to report.  These 
thresholds depend upon where the 
taxpayer is living and the filing status 

 (single, married filing 
ied filing separately.) 

Individual lives in US 

Total value of 
SFFAs during 
tax year at any 
time exceeds: 

OR, total value 
of SFFAs on 
last day of tax 
year exceeds: 

$100,000  $50,000  

$200,000  $100,000  

$100,000  $50,000  

Individual living abroad 

Total value of 
SFFAs during 
tax year at any 
time exceeds: 

OR, total value 
of SFFAs on 
last day of tax 
year exceeds: 

$400,000  $200,000  

$600,000  $400,000  

$400,000  $200,000  
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The draft instructions define "living 
abroad" to mean 
of a foreign country or countries for an
uninterrupted period 
entire tax year, or is
foreign country or countries during at 
least 330 full days during any period 
of 12 consecutive months ending in 
the tax year. 
follow the bona fide residence and
physical presence tests under 
Section 911
housing exclusion

Special rules and examples are 
provided in the draft instructions that 
address the ap
thresholds, for example, in
mid-year asset sales and 
ownership 

Definition of

Certain financial accounts
instructions broadly define 
include any financial account 
maintained by a foreign financial 
institution
applies. A financial account is any 
depository or custodial account 
maintained by a foreign financial 
institution as well as any equity or 
debt interest in the foreign financial 
institution.  

The draft i
prescribe that a foreign financial 
institution includes investment 
vehicles such as foreign mutual funds, 
foreign hedge funds, and foreign 
private equity funds. The definition
would also 
investment vehicles such as foreign 
pension arrang
deferred compensation plans
addition, an SFFA may include certain 
foreign insurance products which, 
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The draft instructions define "living 
abroad" to mean a bona fide resident 
of a foreign country or countries for an 
uninterrupted period that includes the 
entire tax year, or is present in a 
foreign country or countries during at 
least 330 full days during any period 
of 12 consecutive months ending in 
the tax year.  These rules appear to 
ollow the bona fide residence and 
physical presence tests under the 
Section 911 foreign earned income and 

exclusions. 

Special rules and examples are also 
provided in the draft instructions that 
address the application of these 
thresholds, for example, in the case of 

year asset sales and different 
ownership scenarios.  

Definition of a SFFA 

inancial accounts - The draft 
instructions broadly define a SFFA to 
include any financial account 
maintained by a foreign financial 
institution, unless an exception 
applies. A financial account is any 
depository or custodial account 
maintained by a foreign financial 
institution as well as any equity or 
debt interest in the foreign financial 
institution.   

The draft instructions specifically 
that a foreign financial 

institution includes investment 
vehicles such as foreign mutual funds, 
foreign hedge funds, and foreign 
private equity funds. The definition 

also appear to include other 
investment vehicles such as foreign 

arrangements and foreign 
deferred compensation plans.  In 
addition, an SFFA may include certain 
foreign insurance products which, 

although not mentioned specifically in 
the instructions, would seem to fall 
within the general definitions.

An important exception a
definition under the draft instructions. 
A financial account that is maintained 
by a U.S. payer, such as a domestic 
financial institution, would not be 
considered a SFFA.  A U.S. payer 
thankfully includes a domestic branch 
of a foreign bank 
company and a foreign branch or 
foreign subsidiary of a U.S. financial 
institution.  

Other financial assets
instructions also define a
include other foreign financial assets 
held for investment but not held in an
account maintained by a
institution.  These 
or securities issued by a foreign 
corporation; a capital or profit interest 
in a foreign partnership; 
debenture, or other form of 
indebtedness issued by a foreign 
person; interest
estate; and various enumerated swaps
or similar agreements with a foreign 
party. 

A SFFA may also include an option
other derivative instrumen
respect to the examples provided 
above or any currency or 
transaction entered into with a foreign 
counterparty or issuer.
further explanation, 
that compensation provided to
taxpayer as stock option
restricted stock
units involving 
corporation may
Other compensation
granted by a foreign company 
supplemental executive retirement 

although not mentioned specifically in 
the instructions, would seem to fall 
within the general definitions. 

An important exception applies to this 
definition under the draft instructions. 
A financial account that is maintained 
by a U.S. payer, such as a domestic 
financial institution, would not be 
considered a SFFA.  A U.S. payer 

includes a domestic branch 
of a foreign bank or foreign insurance 
company and a foreign branch or 
foreign subsidiary of a U.S. financial 

Other financial assets - The draft 
instructions also define an SFFA to 

other foreign financial assets 
held for investment but not held in an 
ccount maintained by a financial 

These assets include stock 
or securities issued by a foreign 

capital or profit interest 
in a foreign partnership; a note, bond, 
debenture, or other form of 
indebtedness issued by a foreign 
person; interests in a foreign trust or 

various enumerated swaps 
or similar agreements with a foreign 

A SFFA may also include an option or 
other derivative instrument with 
respect to the examples provided 
above or any currency or commodity 

entered into with a foreign 
counterparty or issuer.  Without 
further explanation, it also appears 
that compensation provided to a 
taxpayer as stock option rights, 
restricted stock, or restricted stock 

involving stock of a foreign 
may qualify as an SFFA.  

Other compensation-related rights 
granted by a foreign company under 
supplemental executive retirement 
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plans or long
may also be included.

Special rules
provide a number
respect to the treatment of interests 
held by disregarded entities as well as 
interests in assets held by a 
partnership, corporation, trust, or 
estate solely as a result of the 
taxpayer's status as a partner, 
shareholder, or beneficiar

In addition, the draft instructions 
make clear that until the IRS issues 
further guidance or regulations only 
"specified 
8938. Thus, entities formed to hold 
SFFAs need not file Form 8938 until 
such guidance is released by the IRS.

Valuing the

In determining whether the SFFA
filing threshold is met, a taxpayer 
must consider
all SFFAs at any point during the tax 
year, as well as
on the last day of the tax year. 
purposes of determining whether the 
higher "maximum" threshold is met, a 
taxpayer must determine the 
maximum 
on the fair market value
combined SFFAs
This maximum value must be reported 
on Form 8938.

The draft instructions
several concessions with respect to 
valuation that may ease 
administrative burden.  T
need not obtain a third party appraisal 
to estimate fair market valu
the year.  Moreover, taxpayers may 
rely on periodic account statements 
for the tax year to report a financial 
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plans or long-term incentive plans 
may also be included. 

Special rules - The draft instructions 
number of special rules with 

respect to the treatment of interests 
held by disregarded entities as well as 
interests in assets held by a 
partnership, corporation, trust, or 
estate solely as a result of the 
taxpayer's status as a partner, 
shareholder, or beneficiary.  

In addition, the draft instructions 
make clear that until the IRS issues 
further guidance or regulations only 
"specified individuals" must file Form 
8938. Thus, entities formed to hold 

need not file Form 8938 until 
such guidance is released by the IRS. 

Valuing the SFFA 

In determining whether the SFFA 
filing threshold is met, a taxpayer 
must consider the maximum value of 

at any point during the tax 
ar, as well as the value of all SFFAs 

on the last day of the tax year.  For 
purposes of determining whether the 
higher "maximum" threshold is met, a 
taxpayer must determine the 
maximum total value—generally based 
on the fair market value—of all 

d SFFAs during the tax year. 
is maximum value must be reported 

on Form 8938. 

The draft instructions, however, make 
several concessions with respect to 
valuation that may ease this 
administrative burden.  The taxpayer 

obtain a third party appraisal 
to estimate fair market value during 
the year.  Moreover, taxpayers may 
rely on periodic account statements 
for the tax year to report a financial 

account's maxim
in the "other financial asset" category 
as of the last day of the tax year
be used for this purpo

Under the draft instructions, when the 
SFFA is denominated in a foreign 
currency during the tax year, the value 
must be subsequently converted to 
U.S. dollars.  The instructio
taxpayers use the Treasury
Management Service foreign 
exchange rate for pur
dollars -www.fms.treas.gov/intn.html
When calculating the maximum value 
of a SFFA, the currency determination 
date is generally the exchange rate on 
the last day of the tax year, even in the 
event a SFFA is disposed of prior to 
the end of the tax year.

Specified Individuals

The draft instructions 
specific individuals
reporting requirements on Form 
8938.  This term includes U.S. 
citizens, as well as r
the U.S. for any part of the year
including those meeting the green 
card or substantial prese
under Section 7701(b)
includes resident aliens meeting either 
of the tests above 
as a resident of a foreign country 
under the provisions of a U.S. income 
tax treaty.   

Specified individuals 
to include certain non
who make an election to be treated as 
a resident alien for purposes of fi
joint income tax re
resident aliens who are bona fide 
residents of American Samoa or 
Puerto Rico. 

aximum value.  The value 
in the "other financial asset" category 
as of the last day of the tax year may 

for this purpose. 

Under the draft instructions, when the 
SFFA is denominated in a foreign 
currency during the tax year, the value 

subsequently converted to 
.  The instructions suggest 

the Treasury's Financial 
Management Service foreign currency 
exchange rate for purchasing U.S. 

www.fms.treas.gov/intn.html. 
ating the maximum value 

, the currency determination 
date is generally the exchange rate on 

f the tax year, even in the 
is disposed of prior to 

the end of the tax year. 

Specified Individuals 

The draft instructions describe what 
specific individuals are subject to 
reporting requirements on Form 

is term includes U.S. 
as well as resident aliens of 
for any part of the year, 
those meeting the green 

card or substantial presence tests 
under Section 7701(b).  It also 
includes resident aliens meeting either 
of the tests above who elect to be taxed 

ident of a foreign country 
under the provisions of a U.S. income 

Specified individuals are also defined 
include certain non-resident aliens 

who make an election to be treated as 
a resident alien for purposes of filing a 
joint income tax return and those non-

who are bona fide 
residents of American Samoa or 
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Other exceptions to filing

The draft instructions provide that a 
taxpayer meeting the 
need not report
8938 in the event that such taxpayer 
has reported 
below for the same tax year. Instead, 
the taxpaye
8938, the other 
SFFA was rep
forms qualify for this "duplica
reporting" exception:

• Form 3520: 
Report Transactions with Foreign 
Trusts and Receipt of Foreign Gifts.

• Form 5471: 
U.S. Persons with Respect to 
Certain Foreign Corporations.

• Form 8621: 
Shareholder of 
Investment Company or a Qualified 
Electing Fund.

• Form 8865: 
with respect to Certain Foreign 
Partnerships.

• Form 8891: 
Canadian Registered Retirement 
Plans. 

When and how to file

If a specified
SFFA threshold
file Form 8938 with their
return (e.g., Form 
beginning after March 18, 2010.
a practical perspective, individuals 
must begin to file Form 8938 for their 
2011 calendar tax years.  

The filing must occur regardless of 
whether tax consequences from 
holding or disposing of the SFFA are 
required to be included in the return.
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Other exceptions to filing 

The draft instructions provide that a 
taxpayer meeting the filing threshold 
need not report the SFFA on Form 
8938 in the event that such taxpayer 
has reported it on one of the forms 

for the same tax year. Instead, 
the taxpayer should identify, on Form 

other form on which the 
was reported. The following 
qualify for this "duplicative 

reporting" exception: 

Form 3520: Annual Return to 
Report Transactions with Foreign 
Trusts and Receipt of Foreign Gifts.  

Form 5471: Information Return of 
U.S. Persons with Respect to 
Certain Foreign Corporations. 

Form 8621: Return by a 
Shareholder of a Passive Foreign 
Investment Company or a Qualified 
Electing Fund. 

Form 8865: Return of U.S. Persons 
with respect to Certain Foreign 
Partnerships. 

Form 8891: Beneficiaries of Certain 
Canadian Registered Retirement 

When and how to file 

a specified individual exceeds the 
FA threshold, they are required to 

file Form 8938 with their annual tax 
return (e.g., Form 1040) for tax years 
beginning after March 18, 2010.  From 
a practical perspective, individuals 
must begin to file Form 8938 for their 

calendar tax years.   

The filing must occur regardless of 
whether tax consequences from 
holding or disposing of the SFFA are 
required to be included in the return. 

The IRS has so far 
separate draft versions 
with an anticipate
of November 2011. Unofficial 
discussions with 
indicated that the current draft of 
Form 8938 is likely to be the final 
version (barring significant 
developments to the contrary). 
IRS has also suggested a goal to 
release other explanatory 
documents—including proposed 
regulations—in time for taxpayers to 
include Form 8938 as part of the
2011 income tax returns. 

Failure to comply

The penalty for not filing a complete 
and correct Form 8938 by the due 
date (including exten
$10,000.  If the form is not
within 90 days after IRS notice of the 
failure to file, the taxpayer may be 
subject to an additional penalty of 
$10,000 for each 30
part of a period)
period, up to a max
failure to file penalty of $5

Further, the draft instructions make 
clear that if you fail to file Form 8938 
to report a SFFA, the statute of 
limitations for the tax year may 
remain open for all or part of your 
income tax return unti
after the date you file Form 8938.

Interaction with TD F 90
22.1  

The filing of Form 8938 does 
relieve you from filing TD F 90
report of foreign bank accounts (so
called "FBAR"),
required to do so

so far introduced three 
separate draft versions of Form 8938, 
with an anticipated final release date 
of November 2011. Unofficial 
discussions with the IRS have 
indicated that the current draft of 
Form 8938 is likely to be the final 
version (barring significant 
developments to the contrary). The 

also suggested a goal to 
other explanatory 

including proposed 
in time for taxpayers to 

include Form 8938 as part of their 
2011 income tax returns.  

Failure to comply 

penalty for not filing a complete 
and correct Form 8938 by the due 

including extensions) may be 
f the form is not filed 

within 90 days after IRS notice of the 
failure to file, the taxpayer may be 
subject to an additional penalty of 

each 30-day period (or 
part of a period) after the 90-day grace 
period, up to a maximum additional 
failure to file penalty of $50,000.   

Further, the draft instructions make 
clear that if you fail to file Form 8938 
to report a SFFA, the statute of 
limitations for the tax year may 
remain open for all or part of your 
income tax return until three years 
after the date you file Form 8938. 

Interaction with TD F 90-

iling of Form 8938 does not 
relieve you from filing TD F 90-22.1, 
report of foreign bank accounts (so-
called "FBAR"), if you are otherwise 

ed to do so.  
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The Bottom 

While the new
instructions provide additional
thresholds 
taxpayers to avoid having to file 
8938, the thresholds are relatively 
low.  Many
executives 
likely have to 
the IRS.  T
modest means 
report.   

The draft instructions contain many 
helpful clarifications, however, 
considerable 
example, should foreign pensions and 
foreign deferred compensation plans 
be reported?
some overlapping 
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The Bottom Line 

he newly released draft 
instructions provide additional 
thresholds that may allow some 
taxpayers to avoid having to file Form 

, the thresholds are relatively 
low.  Many internationally mobile 
executives and employees will still 

have to file the Form 8938 with 
the IRS.  Taxpayers of even more 
modest means may also need to 

The draft instructions contain many 
helpful clarifications, however, 
considerable uncertainty remains.  For 
example, should foreign pensions and 

n deferred compensation plans 
be reported?  It is also evident that 

overlapping information must 

also be reported on 
reporting form 
taxpayers will regard this as 
duplicative reporting and may not 
understand why the same 
information is needed on two different 
forms to be filed with the U
Treasury Department

Taxpayers may 
and quite time-
the information
this form, particularly with respect to 
the SFFA's maximum value.
Moreover, this informatio
be readily available.
burden, PwC will b
and Treasury Department 
suggestions on how to 
rules and exceptions.
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also be reported on the FBAR 
form (TD F 90-22.1).  Many 

taxpayers will regard this as 
duplicative reporting and may not 
understand why the same or similar 
information is needed on two different 
forms to be filed with the U.S. 
Treasury Department. 

Taxpayers may also find it difficult 
-consuming to obtain 

information required to complete 
particularly with respect to 
maximum value.  

Moreover, this information may not 
be readily available.  To help ease this 

will be engaging the IRS 
Department with 

on how to clarify these 
rules and exceptions. 

more information, please do not hesitate to contact: 

peter.clarke@us.pwc.com 

alfred.giardina@us.pwc.com 

derek.m.nash@us.pwc.com 

evelyn.behrend@us.pwc.com 

clarissa.cole@us.pwc.com
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