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Potential audit of foreign nationals 
working in Australia by the 
Australian Taxation Commissioner  

In Brief 
The Australian Tax Commissioner has 

given notice (Government Gazette 

November 16, 2011) that he will request 

names and addresses of persons 

granted Temporary Visas between July 

1, 2008 and March 31, 2011 from the 

Department of Immigration and 

Citizenship. 

This request is ominous and may be a 

precursor to targeted audits of both 

foreign nationals and sponsoring 

Australian employers for compliance 

with both Federal income tax and 

compulsory Australian superannuation 

obligations. 

Foreign nationals should be alerted of 

the ATO review. Employers of foreign 

nationals should also review the 

position of both secondees and local 

hire inpatriates.  

Notice of a Data 
Matching Program 
Commonwealth of Australia Gazette 

No.GN 45, November 16, 2011. 

The Commissioner of Taxation has 

given notice that the Australian 

Taxation Office ("ATO") will request 

and collect names and addresses and 

other details of entities who have 

applied for Visa Subclasses 406,410-

411, 415-424, 426-

428,442,457,462,570-576 and 580 

between the period July 1, 2008 to 

March 31, 2011 inclusive from the 

department of Immigration and 

Citizenship ("DIAC"). 

The Notice states these will be 

electronically matched and analyzed 

with certain sections of ATO data 

holdings to identify potential fraud and 

other non-compliance with lodgement  
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and payment obligations under 

taxation law. Records relating to 

individuals who applied for and were 

granted visas under the subclasses will 

be matched. 

The matching will be carried out in the 

second quarter (i.e. October / 

December) of the 2011 year of income. 

The program will be called the 

DIAC/ATO Temporary Visa Data 

Matching Project and the Notice states 

it will enable the ATO to: 

• Protect the public revenue from 

potential abuse; 

• Address potential fraudulent activities 

concerning refunds, tax system 

registrations, non compliance with 

lodgement and debt payment through 

electronic bulk matching data; and 

• Be more strategic in its approach to 

addressing and mitigating refund 

frauds perpetrated on the tax system. 

What does this mean? 
It does need to be appreciated that the 

ATO have extensive powers to collect 

information and the ATO has invested 

heavily in data matching technology.  

There are numerous laws to facilitate 

both the reporting of employment 

income by Australian employers and 

Australian sourced investment income 

by financial institutions (using the Tax 

File Number system) and the 

withholding of tax from such income at 

the top marginal tax rate of 46.5% (in 

the absence of a TFN).  

Reporting requirements now extend to 

awards of shares and rights under an 

Employee Share Scheme, 

superannuation contributions received 

by Australian superfunds and the 

departure of foreign nationals from 

Australia (which is relevant to the 35% 

withholding rate on withdrawals of 

superannuation entitlements by foreign 

nationals on cancellation of their 

temporary visa). 

Reporting (and withholding 

obligations) extends to contract 

payments under the Australian 

Business Number system in prescribed 

industries. These obligations will 

eventually apply to all forms of 

Australian sourced income and certain 

other payments.   

Private Hospital Insurance is another 

area where reporting obligations shore 

up the revenue for Medicare Surcharge 

purposes. 

It should come as NO SURPRISE that 

the ATO are now setting foreign 

nationals in their sights. 

So who is being targeted? 
The data matching will cover a diverse 

and wide range of visa holders. The 

more exposed categories are business 

long stay (457) and work & holiday 

(462) visa holders. Others include 

retirees (410), visiting academics (419), 

entertainers (420), professional sports 

players (421), Media & film staff (423), 

and Occupational trainees (442). 

Short term visa 
holders.....not yet 
While the categories above may come 

as no surprise, short term business visa 

holders (visa 456) are NOT listed. This 

may well be because they are in the "too 

hard category" but the possibility they 

will be targeted as a consequence 

should not be discounted.  

What will the ATO look for? 
The obvious areas are TFN registration, 

lodgement of tax returns and payment 

of tax and data matching of all 

Australian sources of income against 

tax returns. Beyond this "bright line", 
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data matching for employers in the 

event a non-compliance trend does 

emerge, this may result in a close look 

at particular employers and potentially 

particular industries and occupations. 

This may be particularly acute in the 

Mining and Resource sector. That 

would open up enquiries into Fringe 

Benefits Tax compliance and 

compulsory Superannuation 

obligations. 

Living-Away-From-Home 
status in jeopardy? 
The question of both “living-away-

from-home” and Temporary Resident 

status may be brought into the audit 

spotlight. 

"Living-away-from-home" status means 

benefits for housing, food costs, 

children’s education and home leave 

are FBT-free, where "but for" the 

employee being required to live away 

from home temporarily in order to 

perform employment duties elsewhere, 

the employee would have continued to 

live at their "usual place of residence". 

That is a question of fact and after a 

long period of inactivity, the ATO are 

currently gearing up to deal with that 

question.  

Temporary Resident status 

provides tax concessions for foreign 

nationals lawfully in Australia holding a 

temporary visa and whose spouse is not 

an Australian citizen or Permanent 

Resident. One of those concessions is 

the tax-free treatment of foreign 

sourced income (albeit employment 

income remains taxable). 

A Temporary Resident audit could 

target foreign nationals whose spouse 

(married or de facto) is an Australian 

citizen or Permanent Resident. From 

July 1, 2009, Commonwealth laws 

recognize de facto relationships of both 

opposite-sex and same-sex couples. 

While many inpats to Australia are 

assigned here under "tax equalization" 

programs, many foreign nationals are 

hired locally and thus could be more 

exposed to potential non-compliance 

problems. 

The Bottom Line 
Foreign nationals should be aware of 

the possibility of an ATO review of their 

tax affairs. 

Employers of foreign nationals should 

also review the position of both 

secondees and local hire inpatriates.

For more information, please do not hesitate to contact: 

 

Tony Halcrow   +61 2 8266 7279    anthony.halcrow@au.pwc.com 

Jim Lijeski                 +61 2 8266 8298                  jim.lijeski@au.pwc.com 
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