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Tightening Forex Control on Overseas 
Equity Incentive Plans

In Brief 
Back in 2007, the State Administration 

of Foreign Exchange (“SAFE”) for the 

first time issued an internal guideline 

Hui Zong Fa [2007] No.78 (“Circular 

78”) which provides detailed 

procedural requirements for Chinese 

employees to participate in their 

employers’ overseas equity incentive 

plans. Since then, there have been an 

increasing number of multi-national 

companies complying with the foreign 

exchange registration requirements as 

stipulated in Circular 78 (commonly 

known as the “SAFE registration”) for 

their overseas equity incentive plans in 

order to facilitate the inbound and/or 

outbound fund flows properly for their 

Chinese participants.  

 

Four years down the road, the SAFE 

has recently taken further steps to 

tighten the registration requirements 

by issuing another internal guideline 

(the “New Guideline”) in February 

2012. In this issue, we would like to 

share with you the salient points of the 

New Guideline and our observations 

and suggestions. 

Salient Points 
We summarize below the key 

differences between what are required 

by Circular 78 (now superseded) and 

the New Guideline in the sections 

below. 

Coverage 
• Circular 78 covered Employee Share 

Purchase Plan (“ESPP”) and Employee 

Stock Option Plan (“ESOP”) only. 
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• The New Guideline now covers 

virtually all types of equity plans 

including ESPP, ESOP, Share 

Appreciation Rights, Restricted Share 

(Units), Performance Share (Units), 

Phantom Shares, etc. 

Covered persons 
• Circular 78 covered employees of 

Chinese nationality only. 

• The New Guideline now covers 

Chinese nationals (including residents 

of Hong Kong, Macau and Taiwan) and 

foreigners. Further, it covers not only 

employees but also individual 

contractors and directors of the Chinese 

entities. 

Local agent 
• The New Guideline now allows the 

local agent for SAFE registration being 

a Chinese branch / subsidiary of the 

overseas listed company, a 

representative office or a partnership 

enterprise. 

Ongoing administration 
• The New Guideline now requires the 

local agent to perform revised SAFE 

registration within 3 months after 

major changes to original equity 

incentive plans are made. The major 

changes to equity incentive plans 

include change of key terms, change of 

plans due to merger and acquisition, 

etc. 

• In addition, the local agent is required 

to apply for cessation of the SAFE 

registration within 20 days after the 

equity incentive plans are terminated. 

The local agent is also required to file 

quarterly foreign exchange transaction 

status reports within 3 days after each 

quarter ends. 

Our observations 
The New Guideline now indicates that 

foreigners and residents of Hong Kong, 

Macau and Taiwan who have 

employment or working relationship 

with Chinese entities are also covered 

by the SAFE registration requirement.  

Hence, similar to the local Chinese 

employees, their cash inflow / outflow 

in connection with the employee’s 

overseas equity incentive plans is now 

subject to the same control and 

approval procedures by the SAFE.  

However, the New Guideline does not 

provide any further clarifications as to 

whether it covers only those who are 

locally hired by the Chinese employers 

or also include those who are 

employees of the overseas entity but 

merely on international assignment to 

China.  If it is meant to also cover the 

international assignees, there may be 

wider exposures and implications to the 

companies and the foreigners especially 

if they receive their equity awards 

before they come to China but exercise 

the awards while they are on 

assignment in China, or vice versa. 

Previously, as Circular 78 did not 

include phantom share incentive plans, 

companies and the participating 

employees could “by pass” the control 

and approval by the SAFE.  The New 

Guideline now extends the coverage to 

also include phantom share incentive 

plans (and indeed all equity types of 

equity awards). Hence, companies need 

to take immediate action to comply 

with the SAFE registration 

requirements. 

The New Guideline is issued with the 

aim to provide consistent 

interpretations and practice of foreign 

exchange issues in relation to overseas 

equity incentive plans. It standardizes 

the documentation requirements and 

procedures of the SAFE registrations. 
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At the same time, it seems that the 

foreign exchange administration 

related to overseas equity incentive 

plans has been tightening up by 

expanding the types of plans and 

persons covered. 

It is believed that these additional 

compliance requirements apply not 

only to the newly registered plans but 

also to those which have already been 

registered under Circular 78.  Hence, it 

is highly recommended that companies 

should review their current SAFE 

registration status to make sure all 

types of equity incentive plans are 

properly registered according to the 

New Guideline.   

Finally, despite the New Guideline is 

issued in the form of an internal 

circular and has not been publicly 

released, based on our understanding, 

it has become effective on February 20, 

2012. 
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