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In brief 

In the past few years, many multinational companies have been facing increasing scrutiny from the 

Chinese tax authorities on their secondment arrangements in China. Secondment arrangements are often 

challenged as an arrangement under which services are provided by an entity dispatching employees to 

China (so-called Home Entity) to the Chinese entity for which secondees work (so-called Host Entity).  

This has resulted in widespread disputes across China. In some cases, Home Entities were required to 

pay China tax in order to settle their disputes. Some entities had to incur extra time and costs to defend 

their cases - many of which remain unresolved to date.   

The China State Administration of Taxation (SAT) recently released a long-awaited tax circular Public 

Notice [2013] No.19 (PN 19).  It provides both technical and practical guidelines to assess the nature of 

secondment arrangements.  PN 19 will hopefully help resolve outstanding disputes and set out a clear 

framework of reference for Home Entities and Host Entities as well as the local Chinese tax authorities.  

Companies are urged to revisit their existing secondment arrangements for China assignees and assess if 

any precautions and safeguards are needed in view of the latest clarifications in order to manage any 

unnecessary disputes and exposures. 

 

In detail 

Cost reimbursement or 

service fee? 

Under most secondment 
arrangements, the Home Entity 
pays the salary and benefits of 
the secondees in the home 
location and would seek to 
recover such costs from the 
Host Entity in China. The most 
contentious issue is whether 
such payment is regarded as a 
cost reimbursement or service 
fee for services provided by the 
Home Entity to the Host Entity 

through the secondees.  If it is 
the former, there should be no 
China corporate income tax 
(CIT) consequences.  If it is the 
latter, the Home Entity may 
have created an establishment 
and place (E&P) in China under 
domestic law or a permanent 
establishment (PE) in China 
under a double taxation 
agreement and therefore subject 
to CIT. 

Although an existing SAT 
circular (SAT Guoshuifa 
Circular 75) has already 

outlined the principles for 
assessing the nature of 
secondment arrangements, both 
the local-level tax authorities 
and multinational companies 
had difficulties in dealing with 
the issue (which resulted in 
disputes) in the absence of 
practical guidelines. PN 19 now 
introduces practical guidelines 
with specific factors that need to 
be considered as well as detailed 
documentation requirements.
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The overriding principle 

Under PN 19, the Home Entity is 
treated as having created an E&P/PE 
for the provision of services in China if 
the Home Entity: 

1. fully or partially bears the 
responsibilities and risks of the 
secondees’ work, and  

2. normally evaluates and assesses 
the secondees’ performance.   

Accordingly, the SAT mainly looks at 
which party is the economic employer 
of the secondees when determining 
whether it is a staff secondment or 
service arrangement.  This test is 
generally in line with international tax 
practice.   

Five supplementary factors  

PN 19 also sets out the following five 
supplementary factors for 
consideration when applying the 
above overriding principle.  These 
include whether: 

1. the Chinese entity (Host Entity) 
pays any management fees or 
service fees to the Home Entity in 
connection with the secondment 

2. the Host Entity over-reimburses 
the Home Entity for the 
secondees’ salaries, social security 
and other expenses paid by the 
Home Entity 

3. the Home Entity does not pay the 
full amount received from the 
Host Entity to the secondees and 
retains part of the payment 

4. the China individual income tax 
(IIT) has not been fully paid on 
the secondees’ income borne by 
the Home Entity 

5. the Home Entity confirms the 
number, qualifications, pay 
standards and the working 
locations of the secondees. 

The first three factors focus on 
whether the Home Entity would gain 
any financial benefits from the 
secondment arrangement. Hence, 
even if the Home Entity charges a 
reasonable administrative cost, it 
could effectively lead to potential 
E&P/PE exposures in China.   

The fourth factor should be welcomed 
by some multinational companies as it 
is common in joint venture companies 
where the Chinese partner would not 
agree to take up the full cost of the 
secondees from the foreign partner.  
Thus the Home Entity has to partially 
bear the cost of the secondees. It is 
encouraging to see that the SAT does 
not simply take such circumstance as 
a negative factor for the Home Entity 
so long as IIT has already been paid 
on the income borne by the Home 
Entity. However, the term ‘fully paid’ 
used in the fourth factor can be 
confusing and challenging in certain 
circumstances.  For example, if a 
secondee concurrently holds regional 
responsibilities and settles his IIT 
liability on a time-apportionment 
basis, technically, IIT may not be fully 
paid on the secondee’s income and 
this can potentially be an issue.  
Special attention should be given to 
this category of secondees. 

Other clarifications  

PN 19 also sets out detailed 
documents and information 
(including secondment agreements, 
internal policies regarding the 
secondees, accounting treatments, IIT 
payments, etc) that the in-charge tax 
authorities have to examine in 
assessing the nature of the 
secondment arrangement. In 
particular, PN 19 stresses that the tax 
authorities should look into any 
disguised/hidden transactions on 
payments relating to the secondment 
arrangements, such as offsetting 
transactions, waiving debts, related 
party transactions, etc.  In other 

words, simply netting inter-company 
account receivables and account 
payables would not help to avoid the 
issue. The ‘economic substance’ and 
‘implementation status’ of the 
arrangement will also be reviewed.  
Overall, these practical guidelines are 
seen as fair and less burdensome to 
the relevant parties of the secondment 
arrangement.  

PN 19 also states that, if the Home 
Entity sends personnel to the Host 
Entity merely for exercising the 
shareholders’ rights (e.g., attending 
shareholder or board meetings etc.), it 
may not create an E&P/PE in China.  
However, it is important to properly 
book the relevant costs of these 
personnel to ensure the tax deduction 
by the Host Entity and/or the Home 
Entity.  

PN 19 requests the in-charge State Tax 
Bureau (STB) which looks after the 
CIT, to exchange information about 
the secondment arrangement with the 
in-charge Local Tax Bureau (LTB).  
The LTB addresses issues related to 
IIT and business tax.   

The takeaway 

PN 19 will become effective on June 1, 
2013. Any unsettled cases prior to this 
date shall be handled in accordance 
with PN 19. Hence, it is possible that 
local-level tax authorities would open 
cases which have not been agreed in 
the past and revisit the Home Entity’s 
China tax treatment. 

Parties involved in secondment 
arrangements should review existing 
arrangements with reference to this 
latest guidance to assess the risk level 
and consider if a restructuring of the 
arrangement is necessary. If the Home 
Entity incurs significant 
administrative costs for supporting 
the secondment arrangement and has 
to recover such costs from the Host 
Entity in China, it is advisable to 
consider how the charging mechanism 
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is established without affecting the 
nature of the secondment 
arrangement.   

Good documentation is an important 
part of substantiating the genuine 
nature of a secondment arrangement, 
bearing in mind the onus of proof lies 
with the Host Entity, the Home 
Entity, and the secondees.  Attention 
should also be given on the actual 
implementation of the secondment 

arrangement to demonstrate that the 
Chinese entity has the characteristics 
of an economic employer.   

Companies sending employees to their 
Chinese affiliates should understand 
the principles laid down in PN 19 and 
ensure proper communication among 
the various stakeholders (including 
finance, operation, mobility, human 
resources, payroll, etc) to make sure 
their secondment arrangements will 

not be treated as service 
arrangements.  Upfront planning 
should help avoid adverse tax 
exposures. 

PN 19 is newly issued.  As is the case 
in China, it will likely take some time 
for the local-level tax authorities to get 
familiar with the principles and 
guidelines provided therein and 
consider how to implement it within 
their practice.  
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