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Making the most of transitional 
termination payments up to June 30, 2012 

In Brief 
With the June 30, 2012 deadline 

approaching, employers should 

consider the workforce opportunities 

and threats posed by the impending 

expiry of transitional grandfathering 

rules that allow certain employee 

termination payments to receive 

beneficial tax treatment. 

As explained below, employers may 

face an accelerated departure of senior 

employees from their businesses who 

wish to take advantage of the beneficial 

tax treatment prior to June 30, 2012.  

At the same time there may be more 

workforce planning opportunities for 

employers contemplating a corporate 

restructure or any cross-border 

termination before that date. 

What is a transitional 
termination payment? 
On July 1, 2007, major changes were 

made to the taxation of superannuation 

under the “Simpler Super” regime. The 

changes removed the ability of some 

employees to have certain termination 

payments, known as Life Benefit 

Termination Payments (LBTPs), paid 

tax efficiently under pre-existing tax 

rules. Under the pre-existing rules, cash 

LBTPs were subject to lower tax rates 

and LBTPs could be rolled over into 

superannuation funds. 

Under transitional grandfathering rules 

that end on June 30, 2012, employees 

may, in certain circumstances (see 

below), still be able to have their LBTPs 

attract tax concessions that broadly 

mirror the pre-July 1, 2007 tax 

treatment.  Such payments are referred 

to as transitional termination payments 

(TTPs). 

Life Benefit Termination 
Payments 
LBTPs are payments made by an 

employer to an employee as a result of 

the employee‟s employment being 
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terminated for any reason other than 

death. LBTPs include payments in lieu 

of notice, redundancy payments in 

excess of the tax free amount and ex-

gratia payments or „golden 

handshakes‟. 

LBTPs do not include other 

entitlements arising separately from 

termination, such as outstanding salary 

or wages; payments for unused annual 

and long service leave entitlements, and 

the tax free portion of redundancy 

payments. 

Transitional Termination 
Payments 
A LBTP qualifies as a TTP when it 

arises out of: 

• A written contract; 

• An Australian or foreign law, or 

instrument under such law; or 

• An Australian Workplace Agreement 

made under the Workplace Relations 

Act 1996 (Cth), 

in force just before May 10, 2006 and 

remaining in force.  The relevant 

document must specify the amount of 

the LBTP, or a method or formula to 

work it out.  Additionally, the LBTP 

must be received by the employee 

before July 1, 2012 to qualify as a TTP. 

Losing TTP entitlements 
TTPs entitlements may have been, and 

can still be, lost if the relevant 

document that is the source of the 

LBTP entitlement (for example the 

employment contract or a redundancy 

policy) has been, or is, replaced on or 

after May 10, 2006.  This may take 

place, for example, as a result of a new 

employment contract being entered 

into because of an employee‟s 

promotion or as a result of corporate 

restructure, and the entitlement will 

generally be lost even if the employee‟s 

LBTP entitlement is replicated in the 

replacement document. 

Employers should therefore bear in 

mind what effect any changes to 

employment contracts, policies and the 

like may have on the tax treatment of 

LBTPs. Where commercially feasible, 

employers should take steps to preserve 

TTP entitlements for the benefit of 

employees up to June 30, 2012. 

TTP entitlements will also be lost in 

relation to any LBTPs made after the 

expiry of the transitional 

grandfathering rules on June 30, 2012. 

What does the June 30, 
2012 expiry mean for 
employers? 
Described below are examples of 

circumstances where we have 

experience assisting clients and where 

TTP entitlements should be considered.  

Employees contemplating 
retirement 
Employees contemplating retirement 

may wish to plan their exit for pre July 

1, 2012 in order to take advantage of 

any TTP entitlements they may have.  

Employers should anticipate and 

prepare for possible requests for the 

accelerated departure of senior 

employees from their businesses that 

may result. 

Corporate restructures  
Employers contemplating any form of 

corporate restructure or reorganisation 

and who employ senior staff 

approaching retirement should 

consider, and where necessary seek 

expert advice on, which affected 

employees may be eligible to receive 

TTPs and consider how the upcoming 

deadline may affect workforce 

planning. 
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Cross-border terminations 
– change of control 
The employment contracts of foreign 

senior executives will often contain 

change of control provisions that grant 

the executive a right to terminate her or 

his employment upon a change of 

control event occurring, triggering a 

termination payment right.  Such a 

payment may qualify as a TTP if the 

change of control event and subsequent 

payment occurred before July 1, 2012. 

Where it is desired that the senior 

executive be retained within the 

business beyond the change of control 

event, consideration should be given to 

providing such executive with 

compensation for giving away the right 

to a potentially significant and tax 

efficient payment.  Alternatively, it may 

be an opportune time for the executive 

to leave the business with a tax efficient 

payment. 

Wound-up defined benefit 
schemes 
Employers who have wound-up their 

own defined benefits superannuation 

schemes  may have promised to „make 

good‟ any resultant shortfall in 

superannuation entitlements, 

particularly for very senior executives. 

 

 

The cost to employers of „making good‟ 

an employee‟s superannuation 

entitlements will raise considerably 

after June 30, 2012 with the resulting 

loss of TTP roll-over rights and 

significantly smaller concessional 

contribution caps.  Given this, 

employers should carefully consider the 

timing of exit for affected employees 

and the resulting increased cost to the 

business from July 1, 2012. 

The Bottom Line 
With the impending expiry of 

transitional TTP rules, employers 

should consider: 

• What information (if any) should be 

communicated to affected employees 

about the change in the tax treatment 

of LBTPs; 

• Which employees, particularly senior 

and long serving employees and those 

with change of control rights or „make 

good‟ promises, are likely to exit the 

business in 2012 and, if so, whether it 

would be mutually beneficial for the 

employee to exit before July 1, 2012 and 

take advantage of the resulting tax 

benefit of TTP treatment; and 

• Whether the change in tax treatment 

means any extra measures may be 

needed to retain certain senior 

employees beyond June 30, 2012.  
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