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In brief 

The Australian Tax Commissioner has for many years authorised foreign employers to vary to nil the 
Pay-As-You-Go (PAYG) withholding obligations in respect of salary or wages paid from a foreign payroll 
to assignees working in Australia. The Australian PAYG withholding rules give the Commissioner 
discretion to reduce the prescribed amount of PAYG withholdings which ordinarily apply to salary or 
wages of employees working in Australia. The Commissioner has previously exercised this discretion on 
the condition that the employer agrees to meet the assignee’s end of year Australian tax liability, e.g., for 
‘tax equalised’ employees, or where the employer is prepared to put an arrangement in place to ensure 
that the tax liability will be paid. 

Recently, the Commissioner has reviewed this practice following concerns raised by senior Australian 
Tax Office (ATO) staff. The Commissioner indicated initially that no further variations would be granted, 
and that the ATO would begin on July 1, 2014 to enforce the PAYG withholding obligations in respect of 
foreign employers and their assignees working in Australia.  

Following consultation on the proposed changes, the ATO has agreed with PwC’s suggestions on how to 
retain the PAYG withholding variation for foreign employers going forward.  Affected foreign employers 
should consider the actions that they need to take as all such employers will likely have to change their 
processes in some way.   

 

In detail 

Background 

Under Australian law, a payer of 
salary or wages is required to 
withhold PAYG instalments of 
tax and remit the monies to the 
ATO within set time periods, 
either monthly or twice-monthly 
for large remitters. Failure to 
deduct (or to remit PAYG) 
attracts substantial penalties 
including criminal prosecution 

of both the payer and relevant 
company directors.  

Many companies choose to 
retain their employees on home 
country payroll arrangements 
for a variety of reasons, 
including continuing the 
employee’s ability to participate 
in home country benefit plans 
and social security systems, 
ability of the employee to 
continue to receive home 

country currency, 
confidentiality of remuneration 
details and personal financial 
commitments of the employee. 

Where an obligation to operate 
PAYG withholding is required in 
Australia, this necessitates the 
operation of a shadow payroll in 
Australia which, for some 
companies, can be 
administratively difficult. Also, 
where home country tax 
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withholding is required, cash-flow 
issues can arise for either the 
employee or the employer (where 
operating a tax equalisation policy). 

Under a long term arrangement with 
the Big Four (and other) Accounting 
Firms, an application can be made to 
the ATO to vary the PAYG 
withholding obligation to nil so that 
the assignee then reports the relevant 
remuneration on their Australian tax 
return.  The resulting Australian 
income tax liability is then assessed by 
the ATO and paid when the assignee 
submits their personal income tax 
return, i.e., annually rather than on a 
monthly or twice-monthly basis.   

Where the assignee is covered by a tax 
equalisation policy, the payer will 
often withhold hypothetical ‘stay-at-
home’ tax from the assignee’s salary 
and then pay the assignee’s tax 
liability when assessed.  This payment 
constitutes a ‘residual fringe benefit’ 
attracting Fringe Benefits Tax (FBT). 
FBT is a tax payable by employers at a 
rate of 46.5% (currently) of the 
grossed up value of taxable fringe 
benefits provided by the employer (or 
an associate) to an employee (or an 
associate) in the context of the 
employment relationship.   

Where the assignee is not covered by a 
tax equalisation policy, and there is a 
PAYG withholding variation in place, 
most employers will apply some form 
of withholding to their employees’ 
home country salary payments to 
ensure funds are available to pay the 
Australian income tax liability when it 
falls due. 

Removal of the PAYG withholding 
variation for employees who remain 
on home country payroll would 
therefore increase administration and 
costs for the foreign employer, as well 
as potentially create duplication of 
work and cash-flow issues.  

Going forward  

The foreign employer PAYG 
withholding variation process will be 
retained going forward, however with 
some modifications which (see below) 
will come into effect from July 1, 2014. 

Applications that had been held in 
abeyance by the ATO for the last few 
weeks will now be processed and will 
be granted for the period up to June 
30, 2014.  Letters to this effect will be 
issued over the coming weeks. 

Letters will also be issued to those 
payers for whom variations had 
previously been approved over the 
past several years, advising that the 
existing variations will cease to be 
valid as of June 30, 2014. 

The letters will be posted directly to 
the Accounting Firm who submitted 
the application on behalf of the 
foreign employer.  PwC expects the 
majority of the letters will come 
directly to the Firm (e.g., PwC) and 
not directly to the company. 

Modified process 

From July 1, 2014, PAYG withholding 
variation applications will need to 
state the employee's name, country of 
origin and Tax File Number (TFN).  
The ATO is adamant that where there 
is no TFN, no variation will be 
granted.  In other words, the 
variations are effective per employee, 
not per employer. 

Where an employer has employees 
that have a TFN and those that do not 
have a TFN, the PAYG withholding 
variation will only apply for the 
employees with a TFN.  PAYG 
withholding will be required for all 
employees without a TFN.  Where the 
employee does not have a TFN, 
withholding at a flat rate of 46.5% is 
required.   

All existing PAYG withholding 
variations will cease to be effective as 
of June 30, 2014, and therefore a new 

application will need to be made for 
all relevant employers and employees 
with effect from July 1, 2014. As a 
result, all affected employers will need 
to re-apply next year for the PAYG 
withholding variation and must 
include the TFNs of covered 
employees. 

New variations issued from July 1, 
2014 will be valid for a maximum of 2 
years and foreign employers will need 
to re-apply every two years. 

The variation format, address for 
submission and name of contact 
person at the ATO to whom they are 
to be sent will all remain the same as 
currently - the only change will be the 
requirement for the employee's TFN 
and country of origin to be included. 

For all new employees who need to be 
covered by a variation between now 
and June 30, 2014, employers will 
need to submit a new application to 
cover each new arrival (or group of 
individual arrivals).  

PwC comment 

We believe this is a good outcome and 
retains the foreign employer PAYG 
withholding variation process, but 
with appropriate tightening of 
controls and better records for the 
ATO.  

The new process is the outcome of 
PwC working closely with the ATO in 
order to address their concerns while 
retaining the ability of foreign 
employers to apply for a PAYG 
withholding variation.   

Shadow payroll as an alternative 

Of course employers don’t need to 
apply for the PAYG withholding 
variation where they withhold and 
remit PAYG on a timely basis. While 
this is the expedient and more tax-
efficient method for US based 
employers, there are many foreign 
employers who withhold and remit 
PAYG because it takes care of the 
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Australian tax obligations on a current 
year basis and also simplifies the 
process of complying with other 
employer obligations, including 
compulsory superannuation, state-
based payroll taxes and workers 
compensation insurances. 

Usually this means operating a 
‘shadow payroll’ in Australia.  In 
certain circumstances, real savings 
can arise through using a shadow 
payroll.  Note that PwC provides such 
payroll services to foreign employers 
(for both inbound and outbound 
assignees) together with assistance in 
compliance with other associated 
employer obligations.   

The takeaway 

Where you have assignees in Australia 
who are paid from a foreign payroll, 
applying for a PAYG withholding 
variation can give rise to 

administrative simplicity and help 
manage cash flow.   

If you have an existing variation in 
place, you will need to reapply for the 
variation prior to July 1, 2014 for the 
variation to continue past this date.  
The variation will only apply for the 
named employees in the application 
who have TFNs and will only apply for 
a 2 year period before you will need to 
apply again.  The ATO will then need 
to be informed of any new employees 
and their TFNs to be added to the 
variation for the employer as soon as 
possible after the employee has 
arrived in Australia.   

New assignees to Australia to be 
covered by a PAYG withholding 
variation should be instructed to apply 
for a TFN immediately upon arrival.  
A PAYG withholding variation 
application including the TFN will 
then need to be submitted on behalf of 
the foreign payer as close to the start 

date of the assignee in Australia as 
possible (otherwise PAYG withholding 
will need to be operated).   

The use of ‘shadow-payrolls’ is an 
appropriate alternative that can 
simplify the process for ensuring 
proper compliance for both inbound 
and outbound  assignees and can 
provide savings for employers in 
certain circumstances.  PwC has been 
providing this service for a number of 
years now and we would be delighted 
to discuss this alternative with you.   

The PAYG withholding variation 
process does not however, affect the 
on-going employer obligations in 
relation to superannuation 
contributions (except where an 
exemption is available), FBT, Payroll 
Tax and Workers Compensation 
obligations.  Such obligations 
generally need to be met either 
monthly or quarterly.  

 

   

  

 

 

Let’s talk 

  

For a deeper discussion of how these issues might affect your business, please contact the following representatives from 

PwC Australia: 
 

Tony Halcrow 
+61 2 8266 7279  
anthony.halcrow@au.pwc.com 
 
Alana Haiduk 
+61 7 3257 8703  
alana.haiduk@au.pwc.com 

Jim Lijeski 
+61 2 8266 8298 
jim.lijeski@au.pwc.com 
 
Maria Ravese 
+61 8 8218 7494  
maria.a.ravese@au.pwc.com 

Shane Smailes 
+61 3 8603 6097  
shane.smailes@au.pwc.com 
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+61 8 9238 5116 
lisa.hando@au.pwc.com 
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