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In brief 

On July 1, 2013, the Department of Immigration and Border Protection (Department) announced a series 

of amendments to the 457 visa program including increases to the market rate and English language 

exemption thresholds, variations to the terms of approval of sponsorship agreements and the proposed 

introduction of labour market testing.  See previously issued Global Watch.  The Department has now 

confirmed that labour market testing will come into effect on and from November 23, 2013.  Full details 

of this requirement have now been released.  

Where applicable, approved business sponsors will need to provide sufficient evidence to the Department 

outlining their attempts to fill a vacancy with an Australian worker, and how they have determined there 

is no suitably qualified person located in Australia to fill the position.        

 

In detail 

Who will be impacted by 

labour market testing? 

As anticipated, the majority of 
professional occupations 
currently approved for the 457 
visa program are exempt from 
this new requirement.  

Labour market testing will be 
required where a sponsor is 
seeking to nominate an 
individual in one of the 
following occupation groups:  

 engineers – including 

engineering managers, 

professional engineers, 

engineering technicians and 

draftspeople 

 nurses – including registered 

and enrolled nurses and 

midwives  

 trades and technicians - all 

approved occupations in 

these categories  

 where a sponsoring business 

has retrenched or made 

redundant an Australian 

employee in the four month 

period prior to lodging a 

nomination for the same 

occupation group (see below 

for details).  

What must be submitted as 

proof of labour market 

testing? 

Where a business sponsor is 
seeking approval to nominate an 

occupation in one of the groups 
included above, it will need to 
have conducted labour market 
testing in the 12-month period 
prior to lodging the relevant 
nomination, with evidence to be 
included at the time of applying.  

It is a mandatory requirement 
that this evidence includes 
details of the sponsor’s attempts 
to recruit suitably qualified 
employees from the Australian 
labour market (citizens, 
permanent residents and/or 
eligible temporary visa holders, 
primarily subclass 417 Working 
Holiday Maker visa holders).  
This includes evidence of:
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 any paid or unpaid advertising 

relating to the nominated 

occupation 

 advertising through social media 

channels (i.e., Facebook, LinkedIn) 

 recruitment undertaken on behalf 

of the sponsor by a third party such 

as an external recruitment agency  

 advertising placed directly on the 

sponsor’s own website.  

Sponsors may rely on the same 
evidence for more than one 
nomination provided it is relevant to 
the occupation it is seeking to fill and 
the evidence is still within the 12-
month validity period (to be 
backdated from the date of lodgement 
of each individual nomination).  

Effect of redundancies and 

retrenchments  

If an occupation would ordinarily be 
exempt (e.g., professional 
occupations), labour market testing 
will be required if the sponsoring 
business has retrenched or made 
redundant an employee working in 
the nominated occupation in the four 
month period prior to lodgement of a 
nomination application.   Voluntary 
redundancies are not included for this 
purpose. 

Where applicable, nominations lodged 
under these circumstances will also 
require the sponsor to provide 
information relating to the 
redundancies or retrenchments. 
Labour marketing testing will need to 
have been conducted after such 
retrenchments or redundancies.  

This will only apply if the redundancy 
or retrenchment is in the same 
occupation.  For example, if a business 
makes a sales manager redundant and 
then subsequently applies for 
approval to nominate a software 
programmer, this would not result in 

a need to provide evidence of 
recruitment attempts.  

Exemptions – international trade 

obligations and major disasters  

Exemptions to the labour market 
testing requirement will be available 
for all occupations in the following 
circumstances:  

 where it would be inconsistent with 

one of Australia’s international 

trade obligations; or  

 where the nominee would be 

providing assistance in relation to 

a major disaster which has 

occurred in Australia.  

Exemptions relating to major 
disasters can only be given directly by 
the Minister for Immigration and 
Border Protection (in writing).  

To claim an exemption from labour 
market testing on the basis of an 
international trade obligation, one of 
the following must specifically apply:  

 the worker is a citizen of Chile or 

Thailand or is a citizen or 

permanent resident of New 

Zealand  

 the worker is a current employee of 

a business which is an associated 

entity of the sponsor, and that 

business is located in an ASEAN 

country, Chile or New Zealand.  

ASEAN countries include Brunei, 

Myanmar, Cambodia, Indonesia, 

Singapore, Thailand, and Vietnam  

 the worker is a current employee of 

an associated entity of the sponsor, 

which operates in a country that is 

a member to the World Trade 

Organisation (WTO, currently 158 

member countries), and the worker 

is being nominated for an 

‘Executive or Senior Manager’ level 

position (including chief 

executives, managing directors, 

sales and marketing, finance, 

human resource, and engineering 

managers).  Such person must have 

responsibility for the entire or a 

substantial part of the sponsor’s 

operations in Australia  

 the sponsor’s business currently 

operates in a WTO member 

country and is seeking to establish 

a business in Australia, and is 

nominating an occupation at 

‘Executive or Senior Manager’ level 

(as described immediately above)  

 the worker is a citizen of a WTO 

member country and has worked 

for the sponsor in Australia on a 

full-time basis for the two years 

prior to lodging the nomination.  

The takeaway 

While the majority of highly skilled 
occupations approved for the 457 visa 
program will be exempt from the 
labour market testing requirements, it 
is important that business sponsors 
ensure that redundancies and 
retrenchments are recorded and 
disclosed to relevant internal parties 
with responsibility for recruitment 
and immigration matters.  

It is also timely for business sponsors 
to identify how recruitment efforts can 
be monitored and recorded for future 
use if required.  PwC Immigration can 
work with you to help identify 
processes and reporting mechanisms 
aimed at ensuring minimal delays 
should labour market testing be 
required.  
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Let’s talk   

For a deeper discussion of how these issues might affect your business, please contact the following representatives from 

PwC Australia: 

International Assignment Services 

Carter Bovard 
+61 2 8266 1080  
carter.bovard@au.pwc.com 

Samantha Norman 
+61 2 8266 2970 
samantha.norman@au.pwc.com 
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