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Advocate General Maduro’s Opinion in the Cartesio case (C-210/06)

On 22 May 2008, in relation to the preliminary ruling procedure, Advocate General (AG)
Maduro published his official opinion on whether a company registered in an EU Member
State can transfer its operational headquarters to another EU Member State without
restrictions.

Cartesio is a limited partnership in Hungary, that asked the Court of Registry to record in
the Company Registry the transfer of its operational headquarters from Hungary to Italy in
November 2005. Cartesio would like to remain incorporated in Hungary and therefore
subject to Hungarian Company Law without being dissolved. The Court of Registry rejected
the request. Cartesio brought an appeal against this decision before the Court of Appeal,
Szeged, which referred preliminary questions in relation to this case to the ECJ.

The most important questions asked by the Court of Appeal were the following:

1. Is the regulation of this case when a Hungarian legal entity wishes to move its
registered office abroad within the scope of EC Law or, in the absence of the
harmonisation of laws, is the national law exclusively applicable?

2. May a Hungarian legal entity request the transfer of its registered office to another EU
Member State relying directly on EC Law? If the answer is affirmative, may the transfer
of the registered office be made subject to any kind of condition or authorisation by the
Member State of origin or the host Member State?

The Hungarian government argues that this case is out of the scope of the EC Treaty,
which is supported by the governments of Ireland, Poland, Slovenia and the UK. On the
other side, the AG, in his opinion, represents the view that the freedom of establishment
was violated. This side is supported by Cartesio, the EU Commission and the government
of the Netherlands.

In the opinion of the AG, national rules allowing a company to transfer its operational
headquarters only within the national territory clearly treat cross-border situations less
favourably than purely national situations, and therefore discriminate against cross-border
establishment. In the present state of EC Law, Member States are free to choose whether
they want to have a system of rules grounded in the real seat theory or in the incorporation
theory; although a minimal degree of mutual recognition and coordination of these various
systems should be required. However, it cannot be accepted that Member States enjoy an
absolute freedom to determine the ‘life and death’ of companies constituted under their
domestic law, irrespective of the consequences for the freedom of establishment.
Restrictions on the ‘emigration’ of a company are permissible only if they are justified on
grounds of general public interest.

The final conclusion of the AG was that the ECJ should state in its decision that national
rules that make it impossible for a company to transfer its registered office from an EU
Member State to another are incompatible with EC Law.
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