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Société Papillon: French tax group regime referred to the ECJ

To date, the French tax group regime (“intégration fiscale”) applies only to French 
companies. Under this regime, the parent company may compensate the profits and 
the losses realized by the companies of the group and benefit from the tax 
neutralization of internal transactions within the group. The parent company must 
own at least 95 % the subsidiaries, directly or indirectly, through French companies 
or through French permanent establishments (of foreign companies) that are also 
members of the tax grouping. 

In the present case, Société Papillon – a French parent company – included in its 
tax group one of its French subsidiaries which was indirectly held through a Dutch 
company. The French tax authorities, however, denied the tax consolidation.

The administrative Court of Appeal of Paris – without referring the case to the ECJ –
held in June 2005 that the condition that all members of the tax group should be 
subject to corporate income tax in France is compatible with the freedom of 
establishment set out in Article 43 of the EC Treaty, since this condition is justified
by the coherence of the tax consolidation regime.

The taxpayer then lodged an appeal with the French Administrative Supreme Court
(Conseil d’Etat). In its decision of 10 July 2007, this Court decided to refer the 
matter to the ECJ.

In the first place, the Court raised the question of whether the refusal of the tax 
group regime amounts to a restriction of the freedom of establishment of Société
Papillon or its Dutch subsidiary. 

In the second place, the Court wants to know whether a possible restriction could be 
justified by the coherence of the tax system or by any other overriding reason in the 
general interest. If the Dutch subsidiary were considered to belong to the French 
group - but only for the purpose of indirect ownership of the French lower-tier 
subsidiary -, the question arises whether this would be coherent with the regime of 
neutralization of internal transactions within the group. In this respect, the French 
tax authorities put forward that such possibility may lead to double deductions.

The case of Société Papillon is not only relevant for companies active in France, but 
also for companies which are active in other Member States which exclude cross-
border group consolidation.
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