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ECJ judgment in the case C-522/04 (Commission v Belgium) – Discriminatory 
tax treatment of foreign insurance undertakings contributions. 

On 5 July 2007, the ECJ handed down its judgment in case C-522/04, Commission of 
the EC v Kingdom of Belgium, concerning the compatibility of Belgian provisions 
denying tax advantages to foreign insurance undertakings. 

The Commission deemed the Belgian provisions incompatible with the freedom to 
provide services and the free movement of persons, as laid down in the EC Treaty 
and the EEA Agreement, and issued to Belgium a reasoned opinion on 19 December 
2003. After an unsatisfactory response by the Belgian authorities, the Commission 
brought an action against Belgium before the ECJ. In its judgment, the ECJ 
supported the arguments of the Commission. 

Following the Commissions arguments, the ECJ ruled that both Article 59 of the 
Belgian Income Tax Code (BITC), denying the deduction of employers’ contributions 
of supplementary pension and life assurance paid to a foreign insurance undertaking 
or welfare institution, and Article 145/3 of the BITC, denying the tax reduction for 
personal supplementary pension and life assurance contributions on the same 
ground, must be considered to constitute a restriction of the freedom to provide 
services and the free movement of persons. Since Belgium accepts similar
deductions for contributions to foreign institutions on the basis of bilateral agreements 
and administrative circulars, or disallows deduction while taxing income resulting 
from these schemes, the ECJ held that no justification could be upheld.

In addition, Article 364b of the BITC, providing for taxation of capital or surrender 
values built up and transferred to foreign pension funds or insurance undertakings, 
must be regarded as an obstacle to the freedom to provide services. Such taxation is 
considered an infringement since a similar transfer to a domestic pension fund or 
insurance undertaking is not a taxable event. Since this article also hinders the 
transfer of Belgian residents to other Member States, also the free movement of 
persons is infringed. The Belgian arguments that such a transfer constitutes an 
abuse was not upheld since this transfer constitutes a fundamental right. 

Finally, also Article 224/2a of the general regulation, requiring foreign insurance 
undertakings to appoint a representative residing in Belgium to guarantee payment of 
the tax, is considered an infringement of the freedoms. The ECJ considered this 
provision disproportionate as the same result could also be achieved by less 
restrictive means such as information exchange agreements with the other Member 
States.

Having anticipated the outcome of the judgment, the Belgian tax law has been
amended.        
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