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European Commission opens infringement proceedings against 9 Member 
States over discriminatory taxation of dividend and interest payments to 
foreign EU pension funds 

On 7 May 2007, the Commission announced that it has opened infringement proceedings 
against the Czech Republic, Denmark, Lithuania, the Netherlands, Poland, Portugal, Slovenia, 
Spain and Sweden for their discriminatory taxation of dividend and interest payments to foreign 
EU pension funds. These 9 Member States have been issued with letters of formal notice, the 
first of the three stages of the EU infringement procedure under Article 226 EC Treaty. The 
Member States must reply to the Commission within two months.

The Commission is of the view that many Member States discriminate against foreign pension 
funds as they are subject to higher (withholding) taxes on dividends and interest than domestic 
pension funds. 

Most Member States exempt their domestic pension funds from any corporation and/or income 
tax. In addition, they usually exempt at source any withholding tax on dividend and interest paid 
to domestic pension funds. Even where there is no such exemption at source they normally 
have a refund procedure, by which the pension fund can claim back the withholding tax paid. 

However, foreign pension funds may not qualify for the relief at source or the refund procedure 
because the State levying the withholding tax refuses the same treatment to foreign pension 
funds as to the domestic funds. The outcome is that foreign pension funds pay higher taxes on 
interest or dividends than domestic pension funds. 

If a Member State acts in such a way it may dissuade foreign pension funds from investing in that 
Member State. Equally, it makes it more difficult for companies to attract capital from foreign 
pension funds. According to the Commission, this situation is not justifiable and breaches EC
Law, and in particular Article 56 of the EC Treaty on the free movement of capital.

Recent ECJ judgments on direct taxation support this view such as the Denkavit (C-170/05) 
case, in which the Court confirmed the principle that outbound dividends cannot be subject to 
higher taxation in the source State than domestic dividends. In the light of these ECJ 
judgements and in anticipation of further action by the Commission, a number of Member 
States have either amended their legislation accordingly in the meantime or have promised to 
do so, namely Finland, Hungary and the United Kingdom, while Latvia has already received a 
separate formal notice for its discriminatory taxation of outbound dividends in 2007.

The Commission is still examining the situation in Estonia, Germany, France, Italy and Austria. 
This may result in the opening of additional infringement proceedings in the next months.

The EC’s decision is good news for the European pensions industry. Should the ECJ
eventually decide to follow the Commission’s reasoning - which is likely given its recent case 
law in the field of direct taxation - pension funds which have filed claims in a timely and correct 
manner, should be granted a refund regarding withholding tax on dividends and interest paid 
and levied in other Member States in breach of the EC Treaty. To safeguard their rights, 
pension funds could also file new reclaim requests.  
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