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Advocate General Stix-Hackl's opinion in case C-76/05 (Schwarz / Gootjes-Schwarz) and 
C-318/05 (Commission vs. Germany): Tax deduction for school fees

On Thursday, 21 September 2006, AG Stix-Hackl handed down her opinion concerning a German 
provision that states a tax deductibility of school fees only for certain German schools. 

The case was brought to the ECJ by the Tax Court of Cologne. The claimants who live in Germany 
have two daughters attending an International School in Scotland. This school charges annual fees 
of a considerable amount. Under the German Income Tax Act, 30 % of the fees paid to certain 
schools may be deducted from the income tax base as special expenses, provided that the  
schools concerned are recognised as providing public education according to the German 
Constitution or to German State law. However, since no foreign schools are subject to the German 
jurisdiction, fees paid to a foreign school cannot be deducted for tax purposes. The Tax Court 
therefore requested a preliminary ruling of whether or not this non deductibility is in conflict with the 
right to free movement, Articles 18, 39 and 43 EC, and the freedom to provide services, Article 49 
EC (here, the right of the parents to make use of the services that the foreign school provides). The 
case has been joined with an infringement proceeding by the Commission against Germany on the 
same subject. 

AG Stix-Hackl started by stating that the question here is if a balance between the protection of the 
national competences, especially with respect to direct taxation and national educational policy and 
the requirements of the Single European Market can be obtained.

Concerning the freedom to provide services (the freedom applicable in this case), she firstly
pointed out that according to previous ECJ case law, the providing of education can be 
characterised as a service according to Article 49, if the educational institution is capitalised 
primarily by private resources and aims at making a profit. She further stated that it is irrelevant that 
the providing of education is a public duty in Germany for which as a general rule no, respectively 
no cost-effective fees are charged: The ECJ has in a recent ruling stated that as long as the service 
is provided in one Member State in a profit-oriented way, the freedom to provide services according 
to Article 49 will be applicable (Watts, C-372/04). Although stressing that this ruling creates a 
liberalisation obligation that seems to be critical considering the Member States' sovereignty, the 
AG does not expect an overruling judgement by the ECJ, since the Watts decision was given just a 
few months ago. Even though German schools generally operate without the aim to make a profit, 
there are exceptions, so that they in certain circumstances do provide services in the sense of 
Article 49. Consequently, the AG considered the non deductibility of fees for foreign schools as 
discriminatory, since the tax deductibility is dependent on the school's residence in Germany. This 
discrimination cannot be justified with the loss of revenue that would occur, should fees paid to
foreign schools be deductible. The complete exclusion of the deductibility of fees to foreign schools 
is disproportionate and thus constitutes a breach of the freedom to provide services. 

In respect of the Commission's proceeding against Germany (i.e. the second case), the AG 
concluded in accordance with the above stated that foreign private schools' freedom to provide
services is infringed, as these are set at a disadvantage in comparison to schools residing in 
Germany. Moreover, individuals' rights to reside, work and establish themselves in other EU 
Member States (Articles 18, 39 and 43) are violated, since both individuals who move to Germany 
but whose children still attend foreign private schools, as well individuals who have moved abroad 
while remaining subject to unlimited tax liability in Germany and whose children attend a foreign 
private school, are worse off than those who send their children to a German school.

* connectedthinking

© 2006 PricewaterhouseCoopers. All rights reserved. 
PricewaterhouseCoopers refers to the network of 
member firms of PricewaterhouseCoopers International 
Limited, each of which is a separate and independent 
legal entity. * connectedthinking is a trademark of 
PricewaterhouseCoopers.

For more detailed information, please do not hesitate to contact your local PwC contact person or a member of the EUDTG.

Juergen Luedicke +49 40 6378 8423 juergen.luedicke@de.pwc.com
Caroline Naumburg +49 40 6378 1888 caroline.naumburg@de.pwc.com

Should you not be interested in receiving our bi-monthly newsletter EU Tax News and our EU NewsAlerts anymore in the future, then please send an e-mail 
to EU_Tax_News@de.pwc.com with "unsubscribe" in the reference line. Should you have been forwarded this NewsAlert manually and desire to receive EU 
Tax News bi-monthly and in between our EU NewsAlerts on single hot topics automatically in the future, then please send an e-mail to
EU_Tax_News@de.pwc.com with "Subscribe" in the reference line.


