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Advocate General Maduro opinion in the case Rewe Zentralfinanz eG, C-347/04

Rewe Zentralfinanz, a German resident company, was the sole shareholder of a Dutch holding company 
with subsidiaries in other EU Member States. In 1994 and 1995 Rewe wrote the participation in the Dutch 
company down to fair market value. The tax authorities denied a deduction of the write-down.

Under German tax law applicable at the time of the case, such write-downs on resident participations 
were immediately tax deductible. In contrast, write-downs on non-resident participations were only 
immediately tax deductible if the participation was active in the sense of the relevant section in the 
German Income Tax Act. This section, which is still in force, does not only apply to write-downs, but 
excludes immediate deduction of other negative income related to foreign business, unless the income is 
covered by the activity requirement. Such "passive" negative income can only be set off against positive 
income from the same source and from the same state. 

Rewe objected to the treatment and claimed that the denial of immediate deduction of the write-down 
only on certain foreign participations is contrary to the freedom of establishment and the free movement 
of capital.

In his opinion of May 31, 2006, Advocate General Maduro stated that the German law distinguished 
between write-downs on resident companies (immediately tax deductible) and write-downs on non-
resident companies (only immediately tax deductible if certain kind of activities were carried out). Thus a 
company with a subsidiary in another Member State was treated less favourably than had the subsidiary 
been resident in Germany. Even if the loss deriving from the non-resident subsidiary could be set off 
against subsequent profits therein, the immediate deduction of a write-down constituted a cash-flow 
advantage. To deprive companies with subsidiaries in other Member States that advantage could deter 
German parent companies from establishing subsidiaries in other EU Member States. 

According to the AG, this different treatment could not be justified. In respect of a balanced allocation of 
taxing rights between the Member States, the German Government claimed that according to the 
principle of symmetry, Germany is not obliged to take into account losses connected with the activity of a 
non-resident subsidiary if it cannot tax its profits. The AG opined that such understanding of a balanced 
allocation of taxing rights cannot be accepted. A balanced allocation of taxation rights can only justify a 
restriction if it is jointly established with the risk of double dip of losses and of tax evasion. The AG denied 
both. Losses from a write-down arise at the level of the parent company and not in the non-resident 
subsidiary; thus a double dip of the same losses cannot occur here. However, even under the 
assumption that these losses were economically connected, loss utilisation would be accepted in a pure 
domestic case both in the subsidiary as well as through a write-down on the participation by the parent 
company. Therefore, such double use of losses is not in any way connected to a balanced allocation of 
taxing rights between the Member States. Moreover, the mere participation in a non-resident company 
does not qualify as tax evasion and even if there were a risk of tax evasion, the German rule would not 
be proportionate, as it covers participations in non-resident companies in general. As the Member States 
can exercise fiscal control through the directive for mutual assistance, the lack of fiscal control can also 
not justify the restriction. 

Neither the principle of territoriality nor tax coherence serves the purpose of a justification, since a tax 
advantage cannot be denied a resident parent company due to that the profits of the non-resident 
subsidiary are not taxed in Germany and that dividends from the subsidiary are exempt by a tax treaty.

The AG also rejected a justification on the grounds of financial consequences: Firstly, the ECJ is not 
able, for practical reasons, to determine when such a justification would be adequate. Secondly, under 
the assumption that financial consequences could justify a restriction, this might encourage massive 
breaches of EU law, since the longer the duration, the easier it would be to justify the restriction. The 
argument by the German Government that financial consequences must be especially regarded for, as 
the Member States are obliged to comply with the Stability Pact and exercise a strict finance policy, was 
dismissed. An interpretation of the Pact leading to an increase of barriers in creating the single market, 
would contravene the very idea of the Pact, since this aims at finalising the single market.     

Finally, the AG concluded that the free movement of capital was infringed for the same reasons.
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