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On 8 October 2009, the European Commission decided to refer Spain to the
European Court of Justice in relation to their tax provisions on exit tax for
companies.

According to the Spanish Corporate Tax Law, in those cases when a company
changes its tax residence to another Member State or third country, or when a
permanent establishment ceases its activities in Spain or transfers its Spanish located
assets to foreign countries, the unrealised capital gains must be included in the taxable
base of that taxable period. However, the unrealised capital gains from domestic
transactions are not included in the taxable base.

Following the case law set laid down by the Lasteyrie du Saillant case(C-9/02) and the
Commission’s Communication on exit taxes (COM(2006) 825 19 December 2006), the
Commission requested Spain to change its legislation with a Reasoned Opinion in
November 2008. After that, in December 2008, the ECOFIN Council of the European
Union has adopted a Resolution (political commitment not legally binding) on
coordinating exit taxation that focuses on the desirability of avoiding double taxation
when individuals or businesses transfer economic activities (including business assets)
from one Member State to another without dealing with the compatibility of exit taxes
with EC law.

Spain has decided not to amend its tax law and the Commission considers such
provision incompatible with the freedom of establishment.

The exit tax is an immediate tax on unrealised gains and it harms the freedom of
establishment as far as a Spanish company who wishes to change its residence or to
transfer its assets from Spain to other EU member State will be penalised if its transfers
are compared to domestic transfers.

This deferral entails a new approach for situations in which taxpayer paid taxes for
such unrealised capital gains. If the Court remains in its traditional jurisprudence, its
final judgement would be of a remarkable significance for companies with cross border
changes of assets..


