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ECJ: taxpayers may opt for deferred payment of 
corporate exit taxes 
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Today, the ECJ handed down a 
landmark decision (National Grid 
Indus BV, Case C-371/10) on the 
validity of corporate exit taxes in 
the light of the freedom of 
establishment. The case concerned 
a Dutch company which had 
transferred its place of effective 
management to the United 
Kingdom and which was taxed on 
an unrealized FOREX gain on its 
GBP-denominated receivable.  
 
The ECJ unambiguously confirms 
the company’s access to the 
freedom of establishment: the 
transfer of the company’s place of 
effective management is a non-
event under Dutch corporate law 
and, therefore, the company 
remains a company formed in 
accordance with the law of the 
Netherlands.  
 
Having established that there is a 
restriction (transferring the place of 
effective management within the 
Netherlands would not have had 
fiscal consequences), the ECJ 
recognizes that an exit tax may be 
justified under the territoriality 
principle, allowing the Netherlands 
to tax unrealized gains accrued on 
Dutch territory. 
 
Here, the ECJ draws an important 
distinction between the 
establishment of the amount of tax 
and the recovery of the tax.  
 

The amount of exit tax may be 
calculated at the time of migration 
and subsequent losses (both 
‘ordinary’ and FOREX) do not have 
to be taken into account by the 
Member State of departure. The 
ECJ seems to suggest that the host 
Member State should provide a 
‘step-up’ and take into account 
subsequent losses. 
 
Regarding the recovery of the tax, 
the ECJ considers an immediate 
tax as a generally disproportionate 
measure. The ECJ clearly states 
that national legislation should 
offer taxpayers the choice between 
(i) the payment of tax until a gain 
is actually realized (possibly 
subject to interest payments) or (ii) 
the immediate payment of tax. It is 
unclear when a gain is considered 
to be ‘realized’: it seems that the 
ECJ refers to the depreciation of 
the transferred assets in the host 
Member State. Should a taxpayer 
decide to opt for the deferral of the 
payment of tax, the ECJ, in 
apparent contrast with its ruling in 
the N case, seems to allow the 
Member State of departure to 
demand a bank guarantee.  
 
The key question now pending is 
how national courts and legislators 
will respond to this judgment. In 
the meantime, please feel free to 
liaise with your local PwC contact 
for further information. 
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