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ECJ judgment in Damseaux (case C-128/08)

On 16 July 2009, the European Court of Justice (“ECJ”) ruled, once again, against the taxpayer
with respect to the WHT treatment of foreign sourced dividends received by a Belgian resident
individual.
The ECJ judgment in the Damseaux case is, in that sense, in line with the judgment it issued
three years ago, on 14 November 2006, in the Kerckhaert-Morres case (C-513/04).

The facts at hand were almost the same as those in the Kerckhaert-Morres case. Mr Damseaux,
a Belgian resident individual, received dividends from a French resident company. First of all, a
15 % French withholding tax was levied on said dividends in accordance with the Belgium-France
Double Tax Treaty (“DTT”). Then, due to the fact that the Belgian legislation no longer provides
for the possibility to claim the foreign tax credit as referred to in Article 19 A of the Belgium-
France DTT, Mr Damseaux also suffered a 15 % withholding tax in Belgium.

Considering that his French dividends were taxed at a higher rate than Belgian dividends,
Mr Damseaux filed a claim against the assessments issued by the Belgian tax authorities. As his
claim was rejected, he brought an action before the Court of first instance of Liège, which referred
the following question to the ECJ : is the France-Belgium DTT, which allows partial double
taxation of French-sourced dividends to subsist and which renders the taxation of those dividends
more onerous than Belgian withholding tax alone applied to Belgian-sourced dividends distributed
to a Belgian resident shareholder, contrary to the free movement of capital?

It is to be noted that, unlike the question referred in the Kerckhaert-Morres case, the above
question explicitly mentions the France-Belgium DTT, as being the potential prohibited restriction.
The Court of first instance of Liège indeed stated that the France-Belgium DTT is part of Belgian
tax law and must, therefore, conform to Community law. On the other hand,
Mr Damseaux submitted that it was the fact that Belgium did not implement Article 19 A of the
Belgium-France DTT that constituted a discrimination prohibited by the free movement of capital.

The ECJ answered that it does not have jurisdiction to rule on a possible infringement, by a
Member State, of provisions of bilateral conventions entered into by Member States designed to
eliminate or to mitigate the negative effects of the coexistence of national tax regimes.

Nevertheless, the ECJ deducted from the wording of the referring Court’s question that the latter
should be understood as seeking to know whether the free movement of capital precludes a
bilateral tax convention under which the dividends distributed by a company established in one
Member State to a shareholder residing in another Member State are liable to be taxed in both
Member States, and which does not provide that the Member State of residence be
unconditionally obliged to prevent the resulting double taxation.

In this respect, the ECJ considered that, since each Member State is free to organise, in
compliance with Community law, its system for taxing distributed profits, the disadvantages which
could arise from the parallel exercise of tax competences by different Member States, to the
extent that such an exercise is not discriminatory, do not constitute restrictions prohibited by the
EC Treaty.

Moreover, according to the ECJ, in the absence of harmonization at EU level in this respect, it is
not necessarily for the Member State of residence to prevent within the EU the double taxation
resulting from said parallel exercise of tax competences (even if such an attribution of powers
would comply with the OECD rules).


