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ECJ: Spanish capital tax rules are incompatible with EC Law
(Commission v. Spain; C-397/07)

On 9 July 2009, the European Court of Justice (ECJ) ruled that Spain’s
legislation concerning indirect taxes on the raising of capital (i.e. the version in
force up to 31 December 2008) is incompatible with Directive 69/335/EEC.

The European Commission had referred Spain to the ECJ on the grounds that
Spain had failed to fulfil its obligations under Directive 69/335/EEC concerning
capital taxes, by:

1. Subjecting to ‘special’ conditions the application of a mandatory exemption
from capital tax with regard to restructuring transactions (mergers, spin-offs,
exchange of shares and transfers of business activities); the exemption
from capital tax applied only if the special tax regime for reorganizations,
regulated by the Spanish Corporate Income Tax act, was applicable and
notified to the Ministry of Finance;

2. Imposing a capital tax on the transfer of the effective centre of management
or the registered office of a company from another EU Member State to
Spain, for those companies which had not been subject to a similar tax in
their country of origin;

3. Subjecting to capital tax the contributions used to finance Spanish branches
or Spanish permanent establishments of companies that were resident in
another EU Member State that did not apply a capital tax similar to the
Spanish one.

The following companies may benefit from the ECJ judgment (only for operations
that were carried out until 31 December 2008):

1. Companies with appealed tax assessments challenging the Spanish tax
authorities the right to apply the special tax regime;

2. Entities that had paid the corresponding Spanish capital tax for carrying out
any of these transactions (restructuring transactions under the general tax
regime, transfer of the registered office from another EU Member State to
Spain, setting up of permanent establishments in Spain from another EU
Member State or additional contributions) in periods covered by the statute
of limitations; and

3. Permanent establishments set up in Spain by EU entities.


