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New rules for RETT on interests in Dutch real 
estate entities without legal personality 

The acquisition or expansion of an interest in a qualifying Dutch real estate 
entity can be subject to Dutch real estate transfer tax (RETT). An entity 
qualifies as a Dutch real estate entity in case its assets consist for 50% or more 
of real estate assets and for 30% or more of Dutch real estate assets and these 
assets are held with the purpose of exploitation or trading of these assets. 

Under current law RETT is only due if the interest acquired or expanded 
represents 1/3 or more of the total interest in such entity (together with 
interests held or acquired by related parties). Under current law this 
requirement is not limited to real estate entities with legal personality but 
also applies to entities without such personality provided their capital is 
divided into shares (e.g. (limited) partnerships or mutual funds). This was 
confirmed by the Dutch Supreme Court in his ruling of 15 October 2004. 
 
Dutch government has always denounced 
the outcome of this ruling and has now 
proposed the following revision of the 
Dutch RETT Act: 

1. The acquisition of an interest in an 
entity without legal personality holding 
Dutch real estate is subject to RETT 
irrespective of the size of the acquired 
interest; 

2. No RETT is due with respect to the 
acquisition of shares in entities 
(without legal personality) that qualify 
as “investment fund” as defined in the 
Financial Markets Supervisory Act 
(“Wet op het financieel toezicht”), 
provided: 

- these shares can be traded freely, i.e. 
the trading does not require the 
(unanimous) consent of other 
investors in such entity (which is 
typically required in the case of 
Dutch tax transparent entities); and, 

- these shares represent an interest of 
less than 1/3 of the total interest in 
such entity (together with interests 
held or acquired by related parties). 

Furthermore, it is explicitly stated that a 
redemption of shares by the fund that 
results in an increase of interest by the 
remaining investors in the fund and 
therefore an increased interest in the 
underlying real estate, constitutes a 
taxable acquisition for RETT purposes for 
the remaining investors.  
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For Dutch entities without legal 
personality it is important to observe that 
there is no possibility to opt for legal 
personality as the legislative proposal in 
this respect has been withdrawn.  

Our View 

The treatment of an acquisition of an 
interest in an entity with legal personality 
remains the same: RETT is only due in 
case the entity qualifies as a Dutch real 
estate entity and the interest acquired 
represents an interest of 1/3 or more. 
However, an interest in an entity without 
legal personality is treated differently: the 
acquisition of any interest in such entity 
may be subject to RETT unless the entity 
qualifies as an investment fund under the 
Financial Markets Supervisory Act and has 
freely transferable shares. Furthermore, 
the acquisition (or expansion) of an 
interest of 1/3 or more in such entity will 
always be taxable to the extent the 
acquired interest represents an interest in 
Dutch real estate, irrespective of the 
amount of Dutch real estate held. This is a 
serious disadvantage for equity holders in 
entities without legal personality investing 
in Dutch real estate.  

In the Netherlands traditionally a huge 
number of real estate funds for retail 
investors are structured in the form of tax 
transparent vehicles. The impact of this 
legislative proposal seems most dramatic 
for these tax transparent vehicles, like 
Dutch partnerships with the legal form of 
commanditaire vennootschap or 
maatschap. These entities typically do not 
have freely transferable shares in order to 
qualify as tax transparent Dutch 
(corporate) income tax purposes. The 
same goes for Dutch mutual funds (fonds 
voor gemene rekening), unless the mutual 
fund has shares with redemption rights 
(these are considered freely transferable). 
In designing new funds, the fund 
managers thus need to make trade off 
between a tax transparent fund for Dutch 
(corporate) income tax purposes and/or 
RETT being due upon acquisition of 
shares in the fund (which is likely to have 
an impact on the liquidity of these shares). 

The only workable solution that remains is 
a mutual fund with redemption rights, 
since such entity can both qualify a tax 
transparent for Dutch (corporate) income 
tax purposes and can be eligible for the 1/3 
threshold for RETT purposes. Existing 
fund structures need modifications in 
order to avoid a future adverse RETT at 
the level of its participants. 

It is expected that the legislative proposal 
will enter into force on 1 January 2013. 
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For more information, please contact your 
local PwC real estate tax service provider 
or one of the contacts below 
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