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As usual at the end of the calendar year, a number of tax measures were 

approved in December 2010, mostly with the intention of stimulating investment 

in Spain. Even though they are generally applicable, some of them may be of 

particular interest for investors operating in the Spanish real estate market. In 

addition, an update on the Spanish Real Estate Transfer Tax rules on share 

deals is included. 

 
 
Historically the incorporation and the capital rising of Spanish companies have 
been subject to Capital Duty at 1%, being the taxable base of the nominal share 
capital and the share premium inserted, and the taxpayer the Spanish company. 
 
The main investment route used by non-resident investors operating in the 
Spanish real estate market has typically been implemented through creating one 
or several Spanish subsidiaries. This rule certainly represented a tax cost not 
only at the incorporation phase, but also when a certain equity level or re-
balance was necessary due to thin capitalization or transfer pricing regulations, 
or especially in order to respect the insolvency ratios established by the 
Company Law regulations and/or the bank loan conditions. 
 
This exemption is effective from 3 December 2010 and is applicable to 
incorporations, increases of capital, and contributions by shareholders that do 
not imply an increase of capital. 
 
 
Qualifying investments are entitled to a tax depreciation freedom regime, 
irrespective of the accounting depreciation method implemented. This means 
that the taxpayer is free to decide the tax depreciation policy of the qualifying 
assets. 
 
For real estate lease, the qualifying conditions are  
(i)  that the building acquired is newly constructed, and  
(ii) that the taxpayer must have at least one full-time employee and an office 
space to manage its lease activity in Spain. 
 
This temporary incentive will be applicable to those qualifying investments 
acquired in the period 2011-2015. 
 
 
To date, State Budget Law has regularly included a general increase on the 
cadastral values of the properties, usually 2%. The cadastral value is the value 
assigned to land and buildings by the Tax Administration, and which is used to 
calculate a number of taxes e.g. Property Tax. By a way of exception to this 
pattern, the values will not be generally updated for year 2011 for Property Tax 
purposes. However, special update procedures may still exist if the conditions 
stated in the law are met (for example, new constructions). 
 
 
Businesses have been subject to Chamber of Commerce fees on a yearly basis. 
For companies, such fees are split into two different chapters:  
(i)  Fees calculated on the Business Tax charge of the taxpayer, if any; and  
(ii)  Fees calculated on the Corporate Income Tax liability of the taxpayer, if any. 
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To date, Spanish companies were obliged by law to register with the relevant 
Chamber of Commerce, and hence were required to pay their annual fees to the 
relevant Chamber. From now on, the registration will be voluntary, and 
consequently the fees are only payable by those entities which voluntarily 
decide to belong to a Chamber of Commerce. 
 
 
Small and medium sized companies were previously defined as those 
companies which had a turnover of less than 8 million Euros in the last tax 
period. For tax periods commencing 1 January 2011, this threshold has been 
increased to 10 Million Euros, with the intention to broaden the scope of the 
applicable tax incentives for this category of taxpayers. 
 
Typically, small and medium sized entities have been subject to a lower tax rate 
for a certain threshold of their corporate income taxable base. In 2010 the first 
120,000 Euros of taxable income were subject to a tax rate of 25% as opposed 
to the 30% general rate. For those tax periods beginning on 1 January 2011, the 
threshold for the reduced rate has been increased to 300,000 Euros. 
 
It should be noted that the turnover for qualifying as a small or medium sized 
entity for CIT purposes includes the turnover of the entity itself and of those 
entities (resident or not) belonging to the same group of companies. 
 
 
According to the domestic legislation, Spanish companies holding directly or 
indirectly at least a 5% of another Spanish entity are eligible for a 100% tax 
credit for such dividends and for a withholding tax exemption on distributions. 
This means that dividends are CIT exempt for those investors holding at least a 
5% stake. 
 
Pursuant to the EU Parent-Subsidiary Directive, the shareholding threshold for 
the withholding tax exemption stands at 10%. The Spanish legislation was in 
line with the Directive. The one year holding period is applicable for both 
scenarios, i.e. Spanish or EU parent. However, taking into account the minimum 
5% holding for Spanish parent companies, the EU Commission initiated an 
infringement procedure against Spain (C-487/08). 
 
Based on the principle that the Member States cannot tax dividends paid to 
companies of other Member States more heavily than dividends paid to their 
own companies, the European Court of Justice (“ECJ”) concluded in June 2010 
that the 10% threshold for EU parents represented a breach of the free 
movement of capital. The law has been now amended accordingly so that there 
is no discriminatory treatment in respect with EU parent companies as 
compared to Spanish parent companies. 
 
 
Reduction of tax costs is always welcome. For Capital Duty purposes, it should 
be noted that a reduction of capital remains subject to taxation. PwC Spain 
recommends inserting as much share premium as legally possible in order to 
avoid this tax leakage, as share premium is not subject to Capital Duty upon 
distribution, as opposed to nominal capital.  The freeze of the cadastral values is 
also welcome. Taxpayers may also consider de-registering in order to avoid 
Chamber of Commerce fees. In addition, PwC Spain recommends that EU 
parent companies holding 5-10% of Spanish subsidiaries should consider filing 
refund claims for those withholding taxes paid on dividends received in the 
periods, which are not yet barred by statutory time limits. 
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As anticipated in previous newsalerts, Spanish Real Estate Transfer Tax on 
share deals has come under the scrutiny of the EU Commission and the EU 
Courts. According to the current regulations, the acquisition of shares in 
companies whose underlying assets are directly or indirectly mainly made up of 
real estate located in Spain may be subject to RETT if the buyer acquires more 
than 50% of the share capital or increases his controlling stake in the company. 
RETT is payable by the buyer on the market value of the underlying real estate 
typically at a rate of 7%, depending on where the assets are located. 
 
In particular, a prejudicial question in connection with RETT on share deals was 
referred by the Spanish Supreme Court to the European Court of Justice asking 
(i) whether Directive 2008/7/EC allows Member States to automatically impose 
RETT on share deals without the need to demonstrate that the transaction is tax 
driven, and (ii) whether said Directive allows RETT on the transfer of the 
majority of shares in companies mainly holding real estate assets even though 
they are clearly assigned and used for the purpose of a differenciated business 
activity. In October 2010, the ECJ concluded that the Spanish rules were 
compatible with the referred Directive. 
 
Notwithstanding the above, there is a common understanding that the debate in 
this respect should not be considered as definitely closed, given that there are 
still open issues regarding EU Law and Spanish RETT rules which were not 
analysed by the ECJ, as they were not addressed to the ECJ. 
 
Further infringement procedures before the EU Commission and/or litigation 
before the Courts should not be ruled out in the future. 
 
 
Even though the ECJ preliminary ruling was not favourable, PwC Spain still 
recommends analysing any past and potential deals in light of the current 
circumstances and any further developments. Regarding RETT on share deals 
paid in the past, protective refund claims should be considered for those 
acquisitions close to the end of their statute of limitations period, i.e. 4 years 
from date to date. 
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