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Case Name.

Nortel Networks Corp. (Re)

RE:IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended

AND IN THE MATTER OF a Plan of Compromise or Arrangement of

Nortel Networks Corporation, Nortel Networks Limited, Nortel
Networks Global Corporation, Nortel Networks International
Corporation and Nortel Networks Technology Corporation,
Applicants

APPLICATION UNDER the Companies' Creditors Arrangement Act,

R.8.C. 1985, ¢. C-36, as amended

[2009] O.J. No. 3169
55 C.B.R. (5th) 229
2009 CarswellOnt 4467

Court File No. 09-CL-7950

Ontario Superior Court of Justice
Commercial List

G.B. Morawetz J.

Heard: June 29, 2009.
Judgment: June 29, 2009.
Released: July 23, 2009,

(59 paras.)

Bankrupicy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Application of Act -
Debtor company — Motion by applicanis for approval of bidding procedure and Sale Agreement allowed -- Applicants
had been granted CCAA protection and were involved in insolvency procedures in four other countries -- Bidding
procedures set deadline for entry and involved auction -- Sule Agreement was for some of applicants’ business units --
Neither proposal involved formal plan of compromise with creditors or vote, but CCAA was flexible and could be
broadly interpreted to ensure objective of preserving business was met -- Proposal was warranted, beneficial and there
was no viable alternative.

Motion by the applicants for the approval of their proposed bidding process and Sale Agreement. The applicants had
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been granted CCAA protection and were involved in insolvency proceedings in four other countries. The Monitor
approved of the proposal. The bidding process set a deadline for bids and invoived an auction. The Sale Agreement was
for soine of the applicants’ business units. The applicants argued the proposal was the best way to preserve jobs and
company value. The purchaser was to assumne both assets and Habilities. There was no formal plan for compromise with
ereditors or vote planned,

HELD: Motion allowed. The CCAA was flexible and could be broadly interpreted to ensure that its objectives of
preserving the business were achieved. The proposal was warranted and beneficial and there was no viable alternative.
A sealing order was also made with respect to Appendix B, which contained comnmercially sensitive documenis.

Statutes, Regulations and Rules Cited:

Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢, C-36, 5. 11(4)
Counsel:

Derrick Tay and Jennifer Stam, for Norte! Networks Corporation, et al.

Lyndon Barnes and Adam Hirsh, for the Board of Directors of Nortel Networks Corporation and Nortel Networks
Limited.

J. Carfagnini and J. Pasquariello, for Ernst & Young Ine., Monitor,

M. Stamina, for the Superintendent of Financial Services and Administrator of PBGF.
S. Philpott, for the Former Employees.

K. Zych, for Noteholders,

Pameia Huff and Craig Thorburn, for MatlinPatterson Glebat Advisors LLC, MatlinPatierson Global Opportunitics
Partuers I1I L.P. and Matlin Patterson Opportunities Partners (Cayrman) IIL L.P,

David Ward, for UK Pension Protection Fund.

Leanne Williams, for Flextronics Ine.

Alex MacFarlane, for the Official Committee of Unsecured Creditors.

Arthur O, Jacques and Tom McRae, for Felske and Syivain (de facto Continuing Employees’ Committee).
Robin B. Schwili and Matthew P. Gottlieb, for Nortel Networks UK Limited,

A. Kauffman, for Export Developiment Canada.

D, Uilman, for Verizon Conununications Ine.

G. Benchetrit, for IBM.
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G.B. MORAWETZ J.:--
INTRODUCTION

1 OnJunc 29, 2009, I granted the moticn of the Applicants and approved the bidding procedures {the "Bidding
Procedures™ described in the affidavit of Mr. Riedel swors June 23, 2009 (the "Riedel Affidavit") and the Fourteenth
Report of Erust & Young, Inc., in its capacity as Monitor (the "Monitor") {the "Fourteenth Report”). The order was
granted immediately after His Honour Judge Gross of the United States Bankruptey Court for the District of Delaware
{the "U.8. Court"} approved the Bidding Procedures in the Chapter 11 proceedings.

2 1also approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement") among Nokia Siemens
Networks B.V. ("Nokia Siemens Networks™ or the "Purchaser"), as buyer, and Nortel Networks Corporation ("NNC"),
Nottel Networks Limited ("NNL"), Nortel Networks, Inc. ("NNI"} and certain of their affiliates, as vendors {collectively
the "Sellers"} in the form attached as Appendix "A" to the Fourteenth Report and I also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse” bidding process in accordance with the Bidding
Procedures including, the Break-Up Fee and the Expense Reimbursement (as both terms are defined in the Sale
Agreement).

3 An order was also granted sealing confidential Appendix "B" to the Fourteenth Report containing the schedules and
exhibits to the Sale Agreement pending further order of this coutt.

4  The following are my reasons for granting these orders.

5 The hearing on June 29, 2009 (the "Joint Hearing'"} was conducted by way of video conference with a similar
motion being heard by the U.S. Court. His Honor Judge Gross presided over the hearing in the U.S. Court. The oint
Hearing was conducted in accordance with the provisions of the Cross-Border Protocol, which had previously been
approved by both the U.S. Court and this court.

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business Long-Term Evolution
("LTE") Access assets,

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA comprised over 21% of
Nortel's 2008 revenue. The CDMA business employs approximately 3,100 people (approximately 500 in Canada} and
the L'TE business employs approximately 1,000 people (approximately 500 in Canada). The purchase price under the

Sale Agreement is $650 million.

BACKGROUND

8 The Applicants were granted CCAA protection on January 14, 2009, Insolvency proceedings have also been
commenced in the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143 subsidiaries, with
approximately 30,000 employees globally. As of January 2009, Nortel employed approximately 6,000 people in Canada
alone.

10 The stated purposc of Nortel's filing under the CCAA was to stabilize the Norte! business to maximize the chances
of preserving all or a portion of the enterprise. The Monitor reported that a thorough strategic review of the company's
assets and operations would have to be undertaken in consultation with various stakeholder groups.

11 In April 2009, the Monitor updated the court and noted that various restructuring alternatives were being
considered.

12 On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with respect to its assets in its
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CMDA business and LTE Access assets {collectively, the "Business”) and that it was pursuing the sale of its other
business units, Mr. Riedel in his affidavit states that Nortel has spent many months considering various restructuring
alternatives before determining in its business judgment to pursue "going concern” sales for Nortel's various business
unifs.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's management considered:

(a) the impact of the filings on Nortel's various businesses, including deterioration in sales;
and

(o) the best way to maximize the value of its operations, to preserve jobs and to continue
businesses in Canada and the U.S,

14 Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with the reality that:

(&) the Business operates in a highly competitive environment;

(b) full valie cannot be realized by continuing to operate the Business through a
restructuring; and

{©) in the absence of continued investment, the long-terin viability of the Business would be
put into jeopardy.

15 Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to an auction process
provided the best way to preserve the Business as a going concern and to maximize value and preserve the jobs of
Nortel employees.

16 TIn addition to the assets covered by the Sale Agreement, certain liabilities are to be assumed by the Purchaser.
This issue is covered in a comprehensive manner at paragraph 34 of the Fourteenth Report. Certain liabilities to
employees are included on this list. The assumption of these liabilities is consistent with the provisions of the Sale
Agreement that requires the Purchaser to extend written offers of employment to at least 2,500 employees in the
Business.

17 The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale Agreement and given
the desire to maximize value for the benefit of stakeholders, Nortel determined and it has agreed with the Purchaser that
the Sale Agreement is subject to higher or better offers being obtained pursuant to a sale process under s. 363 of the
U.S, Bankruptcy Code and that the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18 The Bidding Procedures provide that all bids must be received by the Seller by no later than July 21, 2009 and that
the Sellers will conduct an auction of the purchased assets on July 24, 2009. 1t is anticipated that Nortel will ultimately
seek a final sales order from the U.S. Court on or about July 28, 2009 and an approval and vesting order from this court
in respect of the Sale Agreement and purchased assets on or about July 30, 2009.

19 The Monitor recognizes the expeditious nature of the sale process but the Monitor has been advised that given the
natare of the Business and the consolidation occurring in the global market, there are likely to be a limited number of
parties interested in acquiring the Business.

20 The Monitor also reports that Nortel has consulted with, among others, the Official Committee of Unsecured
Creditors (the "UCC™) and the bondholder group regarding the Bidding Procedures and is of the view that both are
supportive of the timing of this sale process. (It is noted that the UCC did file a limited objection to the motion relating
to certain aspects of the Bidding Procedures.)

21  Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined in the Fourteenth
Repart and more patticularly described in the Bidding Procedures.
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22 Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson Global Advisors LLC,
MatlinPatterson Global Opportunities Partners I L.P. and Matlin Patterson Opportunities Partners {Cayman) I L.P.
(collectively, "MatlinPatterson"} as weli the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited cxceptions, the
chjections were overruled.

ISSUES AND DISCUSSION

24  The threshold issue being raised on this motion by the Applicants is whether the CCAA affords this court the
jurisdiction to approve a sales process in the absence of a formal plan of compromise or arrangement and a creditor
vote, If the question is answered in the affirmative, the secondary issue is whether this sale should aathorize the
Applicants to sell the Business.

25 The Applicants submit that it is well established in the jurisprudence that this court has the jurisdiction under the
CCAA to approve the sales process and that the requested order shouid be granted in these circumstances.

26 Counsel to the Applicants submitted a detailed factum which covered both issues.

27 Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the going concern value of
debtors companies and that the court's jurisdiction extends to authorizing sale of the debtor's business, even in the
absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insclvency cases in which the coust is
required to balance numerous constituents and a myriad of interests.

29 The CCAA has been described as "skeletal in mature”. It has aiso been deseribed as a "sketeh, an outline, a
supporting frameworlk for the resolution of corporate insolvencies in the public interest". ATB Financial v. Metcalfe &
Mansfield Alternative vestments I Corp. (2008), 45 C.B.R. (5th) 163 (Ont. C.A.), at paras. 44, 61, leave to appeal
refused, [2008] 8.C.C.A. No. 337, ("ATB Financial").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, inter alia:

{(a) the power of the court to impose terms and conditions on the granting of a stay under s.
11(4) of the CCAA,

(b)  the specific provision of s. 11(4) of the CCAA which provides that the court may make an
order "on such terms as it may impose"; and

{c) the inherent jurisdiction of the court to "fill in the gaps" of the CCA A in order to give

effect to its objects. Re Canadian Red Cross Society (1998), 5 C.B.R. (4th) 299 (Ont. Gen.

Div.) at para. 43; Re PSINet Ltd, {2001), 28 C.B.R. (4th) 95 (Ont. §.C.J.) at para. 5, 478
Financial, supra, at paras. 43-52.

31 However, counsel to the Applicants acknowledges that the discretionary authority of the court under s, 11 must be
informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal principles that
govern corporate law issues. Re Stelco Inc. (2005), 9 C.B.R. (5th) 135 (Ont. C.A) atpara. 44.

32 Insupport of the court's jurisdiction to grant the order songht in this case, counsel to the Applicants submits that
Nortel seeks to invoke the "overarching policy" of the CCAA, namely, to preserve the going concern. Re Residential
Warranty Co. of Canada Inc. (2006}, 21 C.B.R. (5th) 57 (Alta. Q.B.) at para. 78,

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the purpose of the CCAA
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is to preserve the benefit of a going concern business for all stakeholders, or "the whole economic community":

The purpose of the CCAA is to facilitate arrangements that might avoid liquidation of the
compary and allow it to continue in business to the benefit of the whole economic community,
ineluding the shareholders, the creditors (both secured and unsecured) and the employees.
Citibank Canada v. Chase Manhattan Bank of Canada (1991), 5 C.B.R. (3rd) 165 (Ont. Gen.
Div.) at para. 29, Re Consumers Packaging Inc. (2001) 27 CB.R. (4th) 197 (Ont. C.A.) at para.
5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and liberal interpretation to
facilitate its underlying purpose, including the preservation of the going concern for the benefit of all stakeholders and
further that it should not matter whether the business continues as a going concern under the debtor's stewardship or
under new ownership, for as long as the business continues as a going concern, a primary goal of the CCAA will be
met.

35 Counse! to the Applicants makes reference to a number of cases where courts in Ontario, in appropriate cases,
have exercised their jurisdiction to approve a sale of assets, even in the absence of a plan of arrangement being tendered
to stakeholders for a vote. In doing so, counsel to the Applicants submits that the courts have repeatedly recognized that
they have jurisdiction under the CCAA to approve asset sales in the absence of a plan of arrangement, where such sale
is in the best interests of stakeholders generally, Re Canadian Red Cross Society, supra, Re PSINet, supra, Re
Consumers Packaging, supra, Re Stelco Inc, (2004), 6 CB.R. (5th) 316 (Ont. S.C.1.) at para. i, Re Tiger Brand Knitting
Co. (2005)9 C.B.R, (5th) 315, Re Caterpillar Financial Services Ltd, v. Hardrock Paving Co. (2008), 45 CB.R. (5th)
87 and Re Lehndorff General Partner Lid. (1993), 17 C.B.R. (3rd) 24 (Ont. Gen. Div.).

36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a sale of a business asa
zoing concern during a CCAA proceeding is consistent with the purposes of the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to the
Owens-Illinois bid allows the preservation of Consumers' business (albeit under new ownership),
and is therefore consistent with the purposes of the CCAA,

... we cannot refrain from commenting that Farley I's decision to approve the Owens-1llinois bid
is consistent with previous decisions in Ontario and elsewhere that have emphasized the broad
remedial purpose of flexibility of the CCAA and have approved the sale and disposition of assets
during CCAA proceedings prior to a formal plan being tendered, Re Consumers Packaging,
supra, at paras. 3, 9.

37  Similatty, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly affinned the court's
jurisdiction to approve a sale of assets in the course of a CCAA proceeding before a plan of arrangeinent had been
approved by creditors. Re Canadion Red Cross Society, supra, at paras. 43, 45,

38  Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA proceeding where no plan
was presented to creditors and a substantial portion of the debtor's Canadian assets were to be sold. Farley 1. noted as
follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing which would realize
far less than this going concern sale (which appears to me to have involved a transparent process
with appropriate exposure designed to maximize the proceeds), thus impacting upon the rest of
the creditors, especially as to the unsecured, together with the material enlarging of the unsecured
claims by the distuption claims of approximately 8,600 customerts (who will be materially
disadvantaged by an interrupted transition) plus the job losses for approximately 200 employces.
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Re PSINet Limited, supra, at para. 3.

39  InRe Stelco Inc., supra, in 2004, Farley I. again addressed the issue of the feasibility of selling the operations as a
going concern:

T would observe that usually it is the creditor side which wishes to terminate CCAA proceedings
and that when the creditors threaten to take action, there is a realization that a liquidation scenario
will net enly have a negative effect upon a CCAA applicant, but also upon its workforce, Hence,
the CCAA may be employed to provide stability during a period of necessary financial and
operational restructuring - and if a restructuring of the “old company” is not feasible, then there is
the cxploration of the feasibility of the sale of the eperations/enterprise as a going concern (with
continued einployment) in whole or in part. Re Stelco Inc, supra, at para. 1.

40 Taccept these submissions as being general statements of the law in Ontario. The value of equity in an insclvent
debtor is dubious, at best, and, in my view, it follows that the determining factor should not be whether the business
contimes under the debtor's stewardship or under a structure that recognizes a new equity structure. An equally
important factor to consider is whether the case can be made to continue the business as a going concern.

41  Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba and Alberta which have
simifarly recognized the court's jurisdiction to approve a sale of assets during the course of a CCAA proceeding, Re
Boutique San Francisco Inc. (2004), 7 CB.R. (5th) 189 (Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49
C.BR. (5th) 302 (Man. Q.B.) at paras. 41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.BR. (5th) 1, (Alta.
Q.B.) at para. 75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the British Columbia Court of
Appeal which questioned whether the court should authorize the sale of substantially all of the debtor's assets where the
debtor’s plan "will simply propose that the net proceeds fromn the sale ... be distributed to its creditors”, In Cliffs Over
Maple Bay Investments Ltd. v. Fisgard Capital Corp. (2008), 46 CB.R. (5th) 7 (B.C.C.A.) ("Cliffs Over Maple Bay™,
the court was faced with a debtor whoe had no active business but who nonetheless scught (o stave off its secured
creditor indefinitely. The case did not involve any type of sale transaction but the Court of Appeal questioned whether a
court should authorize the sale under the CCAA without requiring the matter to be voted upon by creditors,

43  In addressing this matter, it appears to me that the British Colunibia Court of Appeal focussed on whether the
court should grant the requested relief and not on the question of whether a CCAA court has the jurisdiction to grant the
requested relief.

44 Tdonot disagree with the decision in Cliffs Over Maple Bay. However, it involved a situation where the debtor
lad no active business and did not have the support of its stakeholders. That is not the case with these Applicants,

45  The Cliffs Over Maple Bay decision has recently been the subject of further comment by the British Columbia
Court of Appeal in Asset Engineering L.P. v, Forest and Marine Fingncial Limited Partnership, 2009 BCCA 319,

46  Atparagraphs 24-26 of the Forest and Marine decision, Newbury J.A. stated:

24, In Cliffs Over Maple Bay, the debtor company was a real estate developer whose one project had
failed. The company had been dormant for some time. Tt applied for CCAA protection but
described its proposal for restructuring in vague terms that amounted essentialty to a plan to
"secure sufficient finds” to complete the stalled project (Para. 34). This court, per Tysos LA.,
ruled that although the Act can apply to single-project companies, its purposes are unlikely to be
engaged in such instances, since mertgage priorities are fully straight forward and there will be
little incentive for senior secured creditors to conypromise their interests (Para. 36). Further, the
Court stated, the granting of a stay unders. 11 is "not a free standing remedy that the court tnay
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grant whenever an ingolvent company wishes to undertake a "restructuring” ... Rather, 5. 11 is
ancillary to the fundamental purpose of the CCAA, and a stay of proceedings freezing the rights
of creditors should only be granted in furtherance of the CCAA's fundamental purpose”. That
puspose has been described in Meridian Developments Ine. v, Toronto Dominion Bank (1984} 11
D.L.R. (4th) 576 (Alta. Q.B.):

The legislation is intended to have wide scope and allow a judge to make orders which
will effectively maintain the status quo for a peried while the insolvent company attempts
to gain the approval of its ereditors for a proposed arrangement which will enable the
company to remain in operation for what is, hopefully, the future benefit of both the
company and its creditors. [at 580]

25, The Court was not satisfied in Cliffs Over Maple Bay that the “restructuring” contemplated by the
debtor wonid do anything other than distribute the net proceeds from the sale, winding up or
liquidation of its business. The debtor had no intention of proposing a plan of arrangement, and
its business would not continue following the execution of its proposal - thus it could not be said
the purposes of the statute would be engaged ...

26.  Inmy view, however, the case at bar is quite different from Cliffs Over Maple Bay. Here, the
main debtor, the Partnership, is at the centre of a complicated corporate group and carries on an
active financing business that it hopes to save notwithstanding the current economic cyele. (The
business itself which fills a "niche" in the market, has been carried on in one form or another
since 1983.) The CCAA is appropriate for situations such as this where it is unknown whether the
"restructuring” will ultimately take the form of a refinancing or will involve a reorganization of
the corporate entity or entities and a true compromise of the rights of one or more parties. The
"fundamental purpose” of the Act - to preserve the stanus quo while the debtor prepares a plan
that will enable it to rernain in business to the benefit of all concerned - will be furthered by
granting a stay so that the means contemnplated by the Act - a compromise or atrangement - can
be developed, negotiated and voted on if necessary ...

47 Itseems to me that the foregoing views expressed in Forest and Marine are not inconsistent with the views
previously expressed by the courts in Ontario. The CCAA is intended to be flexible and must be given a broad and
liberal interpretation to achicve its objectives and a sale by the debtor which preserves its business as a going concern is,
in my view, consistent with those objectives,

48  Itherefore conclude that the court does have the jurisdiction to authorize a sale under the CCAA in the absence of
a plan,

49 TInow tum to a consideration of whether it is appropriate, in this case, to approve this sales process. Counsel to the
Applicants submits that the court should coasider the following factors in determining whether to authorize 2 sale under
the CCAA in the absence of a plan:

(a) is a sale transaction warranted at this time?

(b) will the sale benefit the whole "economic community™?

{c) do any of the debtors' creditors have a bona fide reason to object to a sale of the business?
(d) s there a better viable altemative?

1 accept this submission.

50 Itis the position of the Applicants that Nortel's proposed sale of the Business should be approved as this decision
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is to the benefit of stakeholders and no creditor is prejudiced. Further, counsel submits that in the absence of a sale, the
prospects for the Business are a loss of competitiveness, a loss of value and a loss of jobs.

51  Counsel to the Applicants summarized the facts in support of the argement that the Sale Transaction should be
approved, namely:

(a) Neortel has been working diligently for many months on a plan to reorganize its business;

(b)  in the exercise of iis business judgment, Nortel has concluded that it cannot eontinue to
operate the Business successfully within the CCAA framewark;

(©) unless a sale is undertaken at this time, the long-term viability of the Business will be in
jeopardy,

{d) the Sale Apreement continues the Business as a going conoern, will save at least 2,500
jobs and constitutes the best and inost valuable proposal for the Business;

G)] the auction process will serve to ensure Nortel receives the highest possible value for the
Business;

) the sale of the Business at this time is in the best interesis of Nortel and its stakeholders;
and

(g)  the value of the Business is likely to decline over time,

52 The objections of MatlinPatterson and the UCC have been considered. T am satisfied that the issues raised in these
objections have been addressed in a satisfactory manner by the ruling of Judge Gross and no useful purpose would be
served by adding additional comment.

53 Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of the most favourable
transaction to emerge from the auction process and will aim to satisfy the elements established by the court for approval
as set out in Royal Bank v. Soundair (1991), 7 C.B.R. (3rd) 1 (Ont. C.A.) at para. 16.

DISPOSITION

54  The Applicants are part of a complicated corporate group. They carry on an active international business. I have
accepted that an important factor to consider in a CCAA process is whether the case can be made to continue the
business as a going concern. I am satisfied having considered the factors referenced at [49], as well as the facts
sumnmarized at [51], that the Applicants have met this test. T am therefore satistied that this motion should be granted.

55  Accordingly, I approve the Bidding Procedures as desctibed in the Riedel Affidavit and the Fourteenth Report of
the Monitor, which procedures have been approved by the U.S. Court.

56 1am also satisfied that the Sale Agreement should be approved and further that the Sale Agreement be approved
and accepted for the purposes of conducting the "stalking horse" bidding process in accordance with the Bidding
Procedures including, without limitation the Break-Up Fee and the Expense Reimbursement (as both terms are defined
in the Sale Agreement).

57  Further, T have also been satisfied that Appendix B to the Fourteenth Report contains information which is
commercially sensitive, the dissemination of which could be detrimental to the stakeholders and, accordingly, I order
that this document be sealed, pending further order of the court.

58  In approving the Bidding Procedures, T have also taken into account that the auction will be conducted prior to the
sale approval motion. This process is consistent with the practice of this court.

59  Finally, it is the expectation of this court that the Monitor will continue to review ongoing issues in respect of the
Bidding Procedures. The Bidding Procedures permit the Applicants to waive certain components of qualified bids
without the consent of the UCC, the bondhoider group and the Monitor. However, it is the expectation of this court that,




if this situation arises, the Applicants will provide advance notice to the Monitor of its intention to do so.
G.B. MORAWETZ J.
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G.B. MORAWETZ J.:--
INTRODUCTION

1 On Fune 29, 2009, I granted the motion of the Applicants and approved the bidding procedures (the "Bidding
Procedures™) described in the affidavit of Mr, Riedel sworn June 23, 2009 (the "Riedel Affidavit") and the Fourleenth
Report of Ernst & Young, Inc., in its capacity as Monitor (the "Monitor") (the "Fourteenth Report"). The order was
granted immediately after His Honour Judpe Gross of the United States Bankruptcy Court for the District of Delaware
(the "U.S. Court") approved the Bidding Procedurcs in the Chapter 11 proceedings.

2 Talso approved the Asset Sale Agreement dated as of June 19, 2009 (the "Sale Agreement"} among Nolda Siemcens
Networks BV, ("Nokia Siemmens Networks™ or the "Purchaser"), as buyer, and Noriel Networks Corporation ("NNC"),
Nortel Networls Limited ("NNL"), Nortel Networks, Inc. ("NNI") and certain of their affiliates, as vendors (collectively
the "Sellers") in the form attached as Appendix "A" to the Fourteenth Report and I also approved and accepted the Sale
Agreement for the purposes of conducting the "stalking horse” bidding process in accordance with the Bidding
Procedures including, the Break-Up Fee and the Expense Reimbursement (as both terms are defined in the Sale
Agreement).

3 Anorder was also granted sealing confidential Appendix "B" to the Fourteenth Report containing the schedutes and
exhibits to the Sale Agreement pending further order of this court.

4  The following are my reasons for granting these orders,

5 The hearing on June 29, 2009 (the "Joint Hearing") was conducted by way of video conference with a similar
motion being heard by the U,S. Coust. His Honor Tudge Gross presided over the hearing in the U.S. Court. The Joint
Hearing was conducted in accordance with the provisions of the Cross-Border Protocol, which had previously been
approved by both the U.S, Court and this court,

6 The Sale Agreement relates to the Code Division Multiple Access ("CMDA") business Long-Term Evolution
("LTE") Access assets.

7 The Sale Agreement is not insignificant. The Monitor reports that revenues from CDMA comprised over 21% of

Nortel's 2008 revenue, The CDMA business employs approximatety 3,100 people (approximately 500 in Canada) and
the LTE business employs approximately 1,000 people (approximately 500 in Canada). The purchase price under the

Sale Agreement is $650 million,

BACKGROTUND

8 ‘The Applicants were granted CCAA protection on January 14, 2009, Insolvency proceedings have also been
commenced in the United States, the United Kingdom, Israel and France.

9 At the time the proceedings were commenced, Nortel's business operated through 143 subsidiarics, with
approximately 30,000 employees globally. As of January 2009, Nortel employed approximately 6,000 people in Canada
alone.

10 The stated purpose of Nortel's filing under the CCAA was to stabilize the Nortel business to maximize the chances
of preserving all or a portion of the enterprise. The Monitor reported that a thorough strategic review of the company's
assets and operations would have to be undertaken in consultation with various stakeholder groups.

11 In April 2009, the Monitor updated the court and noted that various restructuring alternatives were being
considered.

12 OnJune 19, 2009, Nortel announced that it had entered into the Sale Agreement with respect to its assets in its
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CMDA business and LTE Access assets (collectively, the "Business”} and that it was pursuing the sale of its other
business units. Mr. Riedel in his affidavit states that Nortel has spent many months considering various restructuring
alternatives before determining in its business judgment to pursue "geing concern” sales for Nortel's various business
units.

13 In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel's management considered:

(a)  the impact of the filings on Nortel's various businesses, inciuding deterioration in sales;
and

(b)  the best way to maximize the value of its operations, to preserve jobs and to continue
businesses in Canada and the U.S.

14  Mr. Riedel notes that while the Business possesses significant value, Nortel was faced with the reality that:

(@) the Business operates in a highly competitive environment;

() full value cannot be realized by continuing to operate the Business through a
restructuring; and

(¢} in the absence of continued investment, the long-term viability of the Business would be
put into jeopardy.

15  Mr. Riedel conchided that ¢he proposed process for the sale of the Business pursuant fo an auction process
provided the best way to preserve the Business as a going concern and to maximize value and preserve the jobs of
Nortel emiployees.

16 In addition to the assets covered by the Sale Agreement, certain labilities are to be assumed by the Purchaser.
This issue is covered in a comprehensive manner at paragraph 34 of the Fourteenth Report, Certain liabilities to
employees are included on this list, The assumption of thesc liabilities is consistent with the provisions of the Sale
Agreement that requires the Purchaser to extend written offers of employment to at least 2,500 employecs in the
Business.

17  The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale Agreement and given
the desire to maximize value for the benefit of stakeholders, Nortel determined and it has agreed with the Purchaser that
the Sale Agreement is subject to higher or better offers being obtained pursuant to a sale process under s. 363 of the
U.S. Bankruptey Code and that the Sale Agreement shall serve as a "stalking horse" bid pursuant to that process.

18 The Bidding Procedures provide that all bids niust be received by the Seller by no later than July 21, 2009 and that
the Seilers will conduct an auction of the purchased assets on July 24, 2009, It is anticipated that Nortel will uitimately
seek a final sales order from the U.S. Court or or about July 28, 2009 and an approval and vesting order from this court
in respect of the Sale Agreement and purchased assets on or about July 30, 2009,

19 The Monitor recognizes the expeditious nature of the sale process but the Monitor has been advised that given the
nature of the Business and the consolidation occurring in the global market, there are likely to be a limited number of
partics interested in acquiring the Business,

20 The Monitor also repotts that Nortel has consulted with, among others, the Official Committee of Unsecured
Creditors (the "UCC™) and the bondholder group regarding the Bidding Procedures and is of the view that both are
supportive of the timing of this sale process. (It is noted that the UCC did file a limited objection to the motion relating
to certain aspects of the Bidding Procedures.)

21 Given the sale efforts made to date by Nortel, the Monitor supports the sale process outlined in the Fourteenth
Report and more particularly desecribed in the Bidding Procedures.
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22 Objections to the motion were filed in the U.8. Court and this court by MatlinPatterson Global Advisors LLC,
MatlinPatterson Global Opporfunities Partners 1T L.P. and Matlin Patterson Opportunities Partners {Cayman) III L.P.
(collectively, "MatlinPatterson") as well the UCC.

23 The objections were considered in the hearing before Judge Gross and, with certain limited excoptions, the
objections were overruled.

ISSUES AND DISCUSSION

24  The threshold issue being raised on this motion by the Applicants is whether the CCAA affords this court the
jurisdiction to approve a sales process in the absence of a forinal plan of compromise or arrangement and a creditor
vote, If the question is answered in the affirmative, the secondary issue is whether this sale should authorize the
Applicants to sell the Business.

25 The Applicants submit that it is well established in the jurisprudence that this court has the jurisdiction under the
CCAA to approve the sales process and that the requested order should be granted in these circuimstances.

26  Counsel to the Applicants submitted a detailed factum which covered both issues.

27  Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve the going concern value of
debtors companies and that the court's jurisdiction extends to authorizing sale of the debtor's business, even in the
absence of a plan or creditor vote.

28 The CCAA is a flexible statute and it is particularly useful in complex insolvency cases in which the court is
required to balance numerous constituents and a myriad of interests.

29  The CCAA has been described as "skeletal in nature”. It has also been described as a "sketch, an outline, a
supporting framework for the resolution of cotporate insolvencies in the public interest". ATB Financial v. Metcalfe &
Mansfield Alternative Investments IT Corp. (2008), 45 C.B.R. {5th) 163 (Oat. C.A.), at paras. 44, 61, leave to appeal
refused, [2008] S.C.C.A. No. 337, ("ATB Financiai").

30 The jurisprudence has identified as sources of the court's discretionary jurisdiction, infer alia:

(a) the power of the court {0 impose terms aad conditions on the granting of a stay under s.
11{4) of the CCAA;

(b)  the specific provision of s. 11(4) of the CCAA which provides that the court may make an
order "on such terms as it may impose”; and

{©) the inherent jurisdiction of the court to "fill in the gaps" of the CCAA in order to give
effect to its objects. Re Canadian Red Cross Society (1998), 5 CB.R. (4th} 299 (Ont, Gen.
Div.) at para, 43; Re PSINet Lid. (2001), 28 C.BR. {4th) 95 (Ont. 5.C.J.) at para. 5, ATB
Financial, supra, at paras, 43-52.

31 However, counsel to the Applicants acknowledges that the discretionary authority of the court under s. 11 must be
informed by the purpose of the CCAA.

Its exercise must be guided by the scheme and object of the Act and by the legal principles that
govern corporate law issues, Re Stelco Inc. (2005), 9 C.B.R. (Sth) 135 (Ont, C.A.) at para. 44,

32 Tu support of the court's jurisdiction to grant the order sought in this case, counsel to the Applicants submits that
Nortel seeks to invole the "overarching policy" of the CCAA, namely, to preserve the going concern. Re Residential
Warranty Co. of Canada Inc. (2006), 21 CB.R. (5th) 57 (Alta, Q.B.) at para. 78.

33 Counsel to the Applicants further submits that CCAA courts have repeatedly noted that the purpose of the CCAA
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is to preserve the benefit of a going concern business for alf stakeholders, or "the whole economic community™

The purpose of the CCAA is to facilitate arrangements that might aveid liquidation of the
company and allow it to continue in business to the benefit of the whole economic community,
including the sharehelders, the ereditors (both secured and unsecured) and the employees.
Citibank Canada v. Chase Manhatian Bonk of Canada (1991), 5 C.B.R, (3rd) 165 (Ont, Gen,
Div.) at para, 29, Re Consumers Packaging Inc. (2001) 27 C.B.R, {4th) 197 (Ont. C.A.) at para.
5.

34 Counsel to the Applicants further submits that the CCAA should be given a broad and liberal interpretation to
facilitate its underlying purpose, including the preservation of the going concern for the benefit of all stakeholders and
further that it should not matter whether the business continues as a going concern under the debtor's stewardship or
under new ownership, for as long as the business continues as a going concern, a primary goal of the CCAA will be
met.

35 Counsel to the Applicants makes reference to 2 number of cases where courts in Ontario, in appropriate cases,
have exercised their jurisdiction to approve a sale of assets, even in the absence of a plan of arrangement being tendered
to stakeholders for a vote, In doing so, counsel te the Applicants submits that the courts have repeatedly recognized that
they have jurisdiction under the CCAA to approve asset sales in the absence of a plan of arrangement, where such sale
is in the best interests of stakeholders generally. Re Canadian Red Cross Society, supra, Re PSINet, supra, Re
Consumers Packaging, supra, Re Steleo Inc. (2004), 6 CB.R. (5th) 316 {(Ont. S.C.1) at para. 1, Re Tiger Brand Knitting
Co. {2005) 9 C.B.R. (5th) 315, Re Caterpiliar Firancial Services Lrd. v. Hardrock Paving Co. (2008), 45 C.B.R. (5th)
87 and Re Lehndorff General Pariner Lid, (1993), 17 CB.R. {3rd) 24 (Ont. Gen. Div.).

36 In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that a sale of a business as a
going concern during a CCAA proceeding is consistent with the purposes of the CCAA:

The sale of Consumers' Canadian glass operations as a going concern pursuant to the
Owens-Illinois bid allows the preservation of Consumers' business (albeit under new ownership),
and is therefore consistent with the purposes of the CCAA.

... we cannot refrain from commenting that Farley J.'s decision fo approve the Owens-Illinois bid
is consistent with previous decisions in Ontario and elsewhere that have emphasized the broad
remedial purpose of flexibility of the CCAA and have approved the sale and disposition of assets
during CCAA proceedings prior to a formal plan being tendered. Re Consumers Packaging,
supra, ai paras. 5, 9.

37 Similarly, in Re Canadian Red Cross Society, supra, Blair I. (as he then was) expressly affirmed the court's
jurisdiction to approve a sale of assets in the course of a CCAA proceeding before a plan of arrangement had been
approved by ereditors, Re Canadian Red Cross Society, supra, at paras. 43, 45.

38  Similarly, in PSINer Limited, supra, the court approved a going concern sale in a CCAA proceeding where no plan
was presented to creditors and a substantial portion of the debtor's Canadian assets were to be sold. Farley J. noted as
follows:

[If the sale was not approved,] there would be a liquidation scenario ensuing which would realize
far less than this going concem sale (which appears to me to have involved a transparent process
with appropriate exposure designed to maximize the proceeds), thus impacting upon the rest of
the creditors, especially as to the unsecured, together with the material enlarging of the unsecured
claims by the disruption claims of approximately 8,600 customers (who will be materially
disadvantaged by an interrupted transition) plus the job losses for approximately 200 employees.
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Re PSINet Limiled, supra, at para. 3,

39 In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of selling the operations as a
going concern:

I would observe that usually it is the creditor side which wishes to terminate CCAA proceedings
and that when the creditors threaten to take action, there is a realization that a liquidation scenario
will not only have a negative cffect upon a CCAA applicant, but also upon its workforce, Hence,
the CCAA may be employed to provide stability during a period of necessary financial and
operational restructuring - and if a restructuring of the "old company" is not feasible, then there is
the exploration of the feasibility of the sale of the operations/enterprise as a geing concern (with
continued employment) in whole or in part. Re Stelco Inc, supra, at para. 1.

40 Iaccept these submissions as being general statements of the law in Ontario. The value of equity in an insolvent
debtor is dubious, at best, and, in my view, it follows that the deterinining factor should not be whether the husiness
continues under the debtor's stewardship or under a structure that recognizes a new equity structure. An equally
important factor to consider is whether the case can be made to continue the business as a going concern.

41 Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba and Alberta which have
similarly recognized the court's jurisdiction to approve a sale of assets during the course of a CCAA proceeding, Re
Boutique San Francisco Inc. (2004), 7 C.B.R. (5th) 189 (Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49
C.B.R. (5th) 302 (Man, Q.B.) at patas. 41, 44, and Re Caipine Canada Erergy Limited (2007),35 C.B.R. (5th) 1, (Alta.
Q.B.) at para. 75.

42 Counsel to the Applicants also directed the court's attention to a recent decision of the British Columbia Court of
Appeal which questioned whether the court should authorize the sale of substantially alf of the debtor's assets where the
debtor's plan "will simply propose that the net proceeds from the sale ... be distributed to its cteditors”. In C/iffs Over
Maple Bay Investments Ltd. v. Fisgard Capital Corp. (2008), 46 CB.R. (5th) 7 (B.C.C.A.) ("Cliffs Over Mapie Bay"),
the court was faced with a debtor who had no active business but who nonetheless sought to stave off its secured
creditor indefinitely, The case did not involve any type of sale transaction but the Court of Appeal questioned whether a
court should authotize the sale under the CCAA without requiring the matter (o be voted upeon by creditors.

43 Inaddressing this matter, it appears to me that the British Columbia Court of Appeal focussed on whether the
court should grant the requested relief and not on the question of whether a CCAA court has the jurisdiction to grant the
requested relicf.

44 I do not disagree with the decision in Cliffs Over Maple Bay. However, it involved a situation whete the debtor
had no active business and did not have the support of its stakehelders. That is not the case with these Applicants.

45  The Cliffs Over Maple Bay decision has recently been the subject of further comment by the British Columbia
Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial Limited Pavtnership, 2009 BCCA 319.

46 At paragraphs 24-26 of the Forest and Marine decision, Newbury J.A, stated:

24.  In Cliffs Over Maple Bay, the debtor company was a real estate developer whose one project had
failed. The company had been dormant for some time. It applied for CCAA protection but
described its proposal for restructuring in vague terms that amounted essentially to a plan to
"secure sufficient funds” to complete the stalled project (Para. 34). This coutt, per Tysoe LA,
ruled that although the Act can apply to single-project companies, its purposes arc unlikely to be
engaged in such instances, since mortgage priorities are fully straight forward and there will be
little ingentive for senior secured creditors to compromise their interests (Para. 36). Further, the
Court stated, the granting of a stay under s. 11 is "net a frec standing remedy that the court may
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grant whenever an insolvent company wishes to undertake a "restructuring"” ... Rather, s. 11 is
ancillary to the fundamental purpose of the CCAA, and a stay of proceedings freezing the rights
of creditors should enly be granted in furtherance of the CCAA's fundamental purpose". That
purpose has been described in Meridian Developments Inc. v, Toronto Dominion Bank {1984) 11
D.L.R. (4th) 576 (Alta, Q.B.):

The legislation is intended t have wide scope and allow a judge to make orders which
wil} effectively naintain the status quo for a period while the insolvent company attempts
| to gain the approval of its ereditors for a proposed arrangement which will enable the
;’ company to remain in operation for what is, hopefully, the future benefit of both the
| company and its creditors. [at 5801

25, The Court was not satisfied in Cliffs Over Muple Bay that the "restructuring” contemplated by the
debtor would do anything other than distribute the net proceeds from the sale, winding up or
liquidation of its business. The debtor had no intention of proposing a plan of arrangement, and
its business would not contirue following the execttion of its proposal - thus it could not be said
the purposes of the statute would be engaged ...

26.  Inmy view, however, the case at bar is quite different from C/jffs Over Maple Bay. Here, the
inain debtor, the Partnership, is at the centre of a complicated corporate group and carries on an
active financing business that it hopes to save notwithstanding the current economic cycle. (The
business itself which Glls a "niche" in the market, has been carried on in one form or another
since 1983.) The CCAA is appropriate for situations such as this where it is unknown whether the
"regtructuring” will ultimately take the form of a refinancing or will involve a reorganization of
the corporate entity or entities and a true compromise of the rights of one or mote parties. The
"fundamental purpose” of the Act - to preserve the starus quo while the debtor prepares a plan
that will enable it to remain in business to the benefit of all concerned - will be furthered by
granting a stay so that the means contemplated by the Act - a compromise or arrangement - can
be developed, negotiated and voted on if necessary ...

47 It scerns to me that the foregoing views expressed in Forest and Marine are not inconsistent with the views
previously expressed by the courts in Ontario. The CCAA is intended to be flexible and must be given a broad and
liberal interpretation to achieve its objectives and a sale by the debtor which preserves its business as a going concern 1s,
in my view, consistent with those objectives,

48 1 therefore conclude that the court does have the jurisdiction to authorize a sale under the CCAA in the absence of
a plan.

49 Tnow tum to a consideration of whether it is appropriate, in this case, to approve this sales process. Coumnsel to the
Applicants subinits that the court should consider the following factors in determining whether to authorize a saje under
the CCAA in the absence of a plan;

(a) is a sale transaction warranted at this time?

(b}  will the sale benefit the whole "economic commuunity"?

(c) do any of the debtors' creditors have a bora fide reason to object to a sale of the business?
(d} s there a better viable alternative?

I accept this subinission.

56 Tt is the position of the Applicants that Nortel's proposed sale of the Business should be approved as this decision
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is to the benefit of stakeholders and no creditor is prejudiced. Further, counsel submits that in the absence of a sale, the
prospects for the Buginess are a loss of competitiveness, a loss of value and a loss of jobs.

51  Counsel to the Applicants summarized the facts in support of the argument that the Sale Transaction should be
approved, namely:

(a) Nortef has been working diligently for many months on a plan to reorganize its business;

(b}  inthe exercise of its business judgment, Nortel has concluded that it cannot continue to
operate the Business successfully within the CCAA framework;

(© unless a sale is undertaken at this time, the long-term viability of the Business will be in
jeopardy;

{d) the Sale Agreement continues the Business as a going concern, will save at least 2,500
jobs and constitutes the best and inost valuable proposal for the Business;

(e) the auction process will serve to ensure Nortel receives the highest possible value for the
Business;

® the sale of the Business at this time is in the best Interests of Nortel and its stakeholders;
and

(&) the value of the Business is likely to decline over time.

52 The objections of MatlinPatterson and the UCC have been considered. I am satisfied that the issues raised in these
objections have been addressed in a satisfactory manner by the ruling of Judge Gross and no useful purpose would be
served by adding additional comment.

53 Counsel to the Applicants also emphasize that Nortel will return to court to seek approval of the most favourable
transaction to emerge from the auction process and will aim to satisfy the elements established by the court for approval
as set out in Royal Bank v. Soundair (1991), 7 C.B.R. (3rd) 1 (Ont. C.A\) at para. 16.

DISPOSITION

54 The Applicants arc part of a complicated corporate group. They carry on an active international business. 1 have
accepted that an important factor to consider in a CCAA process is whether the case can be made to continue the
business as a going concern. I amn satisfied having considered the factors referenced at [49], as well as the facts
summnatized at [51], that the Applicants have met this test. T am therefore satisfied that this motion should be granted,

55  Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and the Fourteenth Report of
the Monitor, which procedures have been approved by the U.S, Court.

56 Tam also satisfied that the Sale Agreement should be approved and further that the Sale Agreement be approved
and accepted for the purposes of conducting the "stalking horse” bidding process in accordance with the Bidding
Procedures including, without limitation the Break-Up Fee and the Expense Reimbursement (as both terins are defined
in the Sale Agreement).

57  Further, I have also been satisfied that Appendix B to the Fourteenth Report contains information which is
commercially sensitive, the dissemination of which could be detrimental to the stakeholders and, accordingly, I order
that this document be sealed, pending further order of the court.

58 Inapproving the Bidding Procedures, I have also taken into account that the auction will be conducted prior to the
sale approval motion. This process is consistent with the practice of thig court.

59  Finally, it is the expectation of this court that the Monitor will continue to review ongoing issnes in respect of the
Bidding Procedures. The Bidding Procedures permit the Applicants to waive certain components of qualified bids
without the consent of the T7CC, the bondholder group and the Monitor. However, # is the expectation of this court that,




if this situation arises, the Applicants will provide advance notice to the Monitor of its intention to do so,
G.B. MORAWETZ J,

cp/e/glixr/ qlpxm/qllti/qlaxw/ qlced
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Indexed as:
Consumers Packaging Inc. (Re)

IN THE MATTER OF The Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C.36, as amended
AND IN THE MATTER OF a plan of compromise or arrangement of
Consumers Packaging Inc., Consumers International Inc. and
64489 Canada Inc.

(20011 O.J. No. 3908
150 0.A.C. 384
27 C.B.R. (4th) 197
12 C.P.C. (5th) 208
2001 CarswellOnt 3482
108 A.CW.S.(3d) 765

Docket No. M27743

Ontario Court of Appeal
Toronto, Ontario

McMurtry C.J.0., Finlayson and Austin JJ.A.

Heard: September 27, 2001.
Judgment: October 10, 2001.

{10 paras.)

Bankruptcy -- Companies’ Creditors drrangement Act -- Sale of assets -- Appeals.

Motion by Ardagh PLC for leave to appeal and appeal from a decision that approved a sale of assets of Consumers
Packaging Inc. to Owens-Illinois Inc. Consumers filed for protection under the Companies’ Creditors Arrangement Act,
Consumers wag authorized, through an independent restruciuring committee and its chief restructuring officer to fix a
date upon which interested third parties were to submit firm, fully financed offers to purchase all or any part of its
business. Ardagh and Owens participated in the bid process. Owens was the preferred bid since it provided more cash to
Conswmers' creditors, had the least completion risk, was not conditional en financing, was likely to close in a reagonable
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period of time, resulted in the continuation of Consumers' business and retained a vast majority of its employees.
Ardagh's restructuring proposal was not backed by financing commitments, required further due diligence by its lenders
and offered less by way of recovery to Consumers’ creditors. It was the unanimous view of the monitor, the Committee
and the Officer that Ardagh's proposal was not viable and would, if pursued, result in its liquidation causing a lower
return to creditors, the loss of jobs and cessation of business operations. The judge approved Owens' bid on the basis
that it was the only presently viable option better than a liguidation with sabstantially reduced realization of value.

HELD: Motion for leave to appeal dismissed. Granting leave to appeal would be prejudicial to the prospects of
restructuring the business for the benefit of the stakeholders in light of the significant time and finaneial constraints
faced by Consumers and was contrary to the objectives of the Act. The sale of certain of Consumers’ assets to Owens
allowed the preservation of its business and was consistent with the purposes of the Act.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R,S.C. 1985, ¢. C-36,s. 117,
Appeal From:

On appeal from the order of Justice James M. Farley dated August 31, 2001,
Counsel:

Peter F.C. Howard, Patrick O'Kelly and Craig Martin, for Ardagh PLC.

Robert S. Harrison and Carofe J. Hunter, for the Ad Hoc Noteholders Comunittee.

Daniel V., MacDonald and Pau! G. Macdenald, for Consumers Packaging Ine., Consumers International Inc, and
164489 Canada Ino.

L. Joseph Latham and Elizabeth Moore, for the Toronto-Dominion Bank Syadicate.

Lily 1. Harmer, for the United Steelworkers of America.

Marc Lavigne, for Anchor Glass Container Corp.

Dale Denis, for Owens-Ilknois, Inc.

Terrence J, O'Sullivan, for KPMG Inc.

The following judgment was delivered by

1 THE COURT:-- Ardagh PLC ("Ardagh"), secks leave to appeal and if leave is granted appeals the Order of The
Honourable Mr. Justice Farley dated Angust 31, 2001 which approved a sale of certain assets of Consumers Packaging
Tne. and Consumers International Inc., and 164489 Canada Iuc. (hereinafter collectively "Consumers™) to
Owens-IHinois, Ine. ("Owens-Illinois™).

2 Consumers had filed for protection under the Companies' Creditors Arrangement Act (the "CCAA") on May 23,
2001 and Farley J. made an initial order on that date approving an amendment and forbearance agreement between
Consumers and its institutional lenders and arranging nterim credit. KPMG Ine, was appointed Monitor under s. 11.7 of
the CCAA. On June 18, 2001 Farley J. authorized Consumers through an Independent Restructuring Committes and its
Chief Restructuring Officet to fix a date upon which interested third parties were to submit firm, fully financed offers to
purchase all or any part of Consumers' business. Both Ardagh and Owens-Tllinois participated in the bid process. The
Independent Restructuring Committee, the Chief Restructuring Officer and the Monitor agreed on behalf of Constmers
that Owens-Illinois was the preferred bid. On the sale approval motion heard August 31, 2001, Farley I, found as a fact
that Consumers was "quite sick™ and "financially fragile” and that there "exists a material risk that [Consumers] will be
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destabilized by a withdrawal of funding by the [eonsortium of lendess] which have been continuously adamant about a
September 2001 deadline for pay out.™

3 On the evidence before us, the Owens-Iilinois bid approved by Farley J. on August 31, 2001 was the result of a fair
and open process developed by Consumers and its professicnal advisors and carried out, after May 23, 2001, under the
supervision of the court and with the participation of Ardagh. The Owens-Illinois bid provides more cash to Consumers'
ereditors than a proposal from Ardagh, has the least completion risk, is not conditional on financing, is likely to close in
a reasonable period of time, is made by a credible purchaser (the largest glass bottle manufacturing company in the
world) and will result in the continuation of Consumers’ Canadian business, the retention of a vast majority of
Consumers' 2,400 Canadian employees and the assumption by the purchaser of significant obligations under
Consumers' employee pension plan. It is supported by all parties before this court with the cxeeption of Ardagh,

4  The respondents on this motion submit that the restructuring proposals put forward by Ardagh were not backed by
financing commitments, required further due diligence by Ardagh and its lenders, could not be completed in a timely
way, offered less by way of recovery to Consurmers’ ereditors and were no 1more than proposals to negotiate. It appears
to have been the unanimous view of the Monitor, Consumers’ Independent Restrueturing Committee and Consumers'
Chief Restructuring Officer that Ardagh's proposals were not viable and would, if pursued, result in the liquidation of
Consumers, resulting in lower return to creditors, loss of jobs and cessation of business operations, This view was
accepted by Farley J, who stated in his endorsement approving the Owens-Ilinois bid that it was the "only presently
viable option better than a liguidation with substantially reduced reatization of value™,

5 Inour opinion, leave to appeal should not be granted. The authorities are clear that, due to the nature of CCAA
proceedings, leave to appeal from orders made in the course of such proceedings should be granted sparingly: sce
Algoma Steel Inc, (Re), a judgment of the Ontario Court of Appeal, delivered May 25, 2601, {2001] O.J. No. 1943 at p.
3. Leave to appeal should not be granted where, as in the present case, granting leave would be prejudicial to the
prospects of restrueturing the business for the benefit of the stakeholders as a whole, and hence would be contrary to the
spirit and objectives of the CCAA. The sale of Consumers’ Canadian glass operations as a going concern pursuant to the
Owens-Illinois bid allows the preservation of Consumers' business (albeit under new ownership), and is therefore
consistent with the purposes of the CCAA, There is a real and substantial risk that granting leave to appeal in the
present case will result in significant prejudice to Consumers and its stakeholders, in light of the significant time and
financial constraints currently faced by Consumers, Both Farley J. and KPMG Ine., the court-appointed Monitor in the
CCAA proceedings, have concluded that the Owens-1llinois bid represents the only presently viable option available to
Consumers, which would be better than a liguidation.

6 The transactions contemplated by the Owens-Ilinois bid are expected to close on Septeinber 28, 2001, If the
Owens-Illinois bid does not close before the end of September, 2001, it is uncertain if, and for how long, Consumers
would be able to continue its operations. The financial institutions that are prepared to finance these transactions have
appeared before this court and have advised, both before and throughout the CCAA proceedings, that they will not fund
the operations of Consuimers beyond the end of September, the time at which Consumers’ credit requirements seasonally
increase on an annual basis. There is no evidence on the record, and certainly none from Ardagh, as to the manner in
which the operations of Consumers would be funded until the Ardagh proposal contained in its bid, if sueeessful, could
be implomented.

7  Further, despite its protestations to the contrary, it is evident that Ardagh is a disappointed bidder that cbtained its
security interest in the assets of Consnmers in order to participate in their restrueturing and obtain a controlling equity
position in the restructured entity. There is authority from this court that an unsuceessful bidder has no standing to
appeal or to seek leave to appeal, As a general rule, unsuceessful bidders do not have standing to challenge a motion to
approve a sale to another bidder {or to appeal from an order approving the sale) because the unsuccessful bidders "have
no legal ot proprietary tight as technically they are not affected by the order™: see the statement of Farley I, dealing
with a receiver's motion to approve a sale, that is quoted with approval by O'Connor J.A. of this court in Skyepharma
ple v. Hyal Pharmaceutical Corp. (2000, 47 O.R. (3d) 234 at 238 (C.A.). ¢'Conner J.A. went on to say at p, 242:
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There is a sound pelicy reason for restrieting, to the extent possible, the involvement of
prospective purchasers in sale approval motions. There is often a measure of urgency to complete
court approved sales. This case is a good example. When unsuecesstul purchasers become
invelved, there is a potential for greater defay and additional uncertainty. This potential may, in
some situations, create commercial leverage in the hands {of] a disappointed would be purchaser
which could be eounterproductive to the best interests of those for whose benefit the sale is
intended.

8 The position of Ardagh is not advanced by the fact that it did not challenge the order of Farley J. of June 18, 2001
which set out the parameters for the bidding. Instead it participated in the bidding process which it now attacks as being
ulira vires the CCAA.

9 Finally, while we do not propose te become involved in the merits of the appeal, we cannot refrain from
commenting that Farley J.'s decision to approve the Owens-Illinois bid is consistent with previous decisions in Ontario
and elsewhere that have emphasized the broad remedial purpose and flexibility of the CCAA and have approved the
sale and disposition of assets during CCAA proceedings prior to a formal plan being tendered.

10 Accordingly, leave to appeal is refused with costs.

McMURTRY C.J.O.
FINLAYSON JA.
AUSTIN LA,

: cple/ne/qirme
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Case Name:

Canwest Publishing Inc. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a plan of compromise or arrangement of
Canwest Publishing Inc./Publications Canwest Inc., Canwest
Books Inc., and Canwest (Canada) Inc., Applicants

[2016] O.J. No. 2190
2010 ONSC 2870
68 C.B.R. (5th) 233
2010 CarswellOnt 3509

Court File No. CV-10-8533-00CL

Ontario Superior Court of Justice
Commercial List

S.E. Pepall J.
May 21, 2010.

(19 paras.)

Bankruptcy and insolvency law — Companies’ Creditors Arrangement Act (CCA4) matters -- Compromises and
arrangements -- Sanction by court -- Application by limited partners for order authorizing them 1o enter into assel
purchase agreement and related relicf allowed -- Through sales and solicitation process, limited partners received offer
whereby new limited partnership would acquire assets, assune certain liabilities and offer employment to substantially
all employees -- Proposed disposition met statutory requirements, solicitation process was reasonable, sufficient efforts
made to attract best possible bid and proposed transaction preferable to bankruptcy - As senior lenders’ CCAA plan
was fair and reasonable, statutory requirements complied with, and no available commercial going concern
alternatives if sales agreement unable to close, senior lenders' CCAA4 plan conditionally sanctioned.

Application by limited partners for an crder authorizing them to cnter into an asset purchase agreement based on a bid
from the ad hoc comumittee of a percentage of senior subordinated noteholders and related relief. The court previously
| approved a support agreement between the limited partners and administrative agent for the senior enders and
| authorized the limited partners to file a senior lenders' plan and commence a sale and investor solicitation process to test
: the marlket and obtain an offer that was saperior to the terms of the support transaction, The financial advisor
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cominenced the sales and solicitation process and received qualified bids. The ad hoc committee bid was determined to
be the superior offer and the monitor recommended that the bid be accepted. The bid contemplated that a holding
company would effeet a transaction through a new limited partnership which would acquire substantially all of the
finaneial and operating assets of the limited partners, the shares of the newspaper corporation and assume certain
liabitities for a purchase price of $1.1 billion, In addition, the new limited partnership agreed to offer eniployment to
substantially alt of the employees of the limited partners and assume the pension liabilities and other benefits of the
employces of the Hmited partners it employed and retirees. The new limited partnership planned to continue to operate
all of the businesses of the Lmited partners in substantially the same manner they currently operated, The bid allowed
for the full payout of debts owed by the limited partrers to secured lenders and an additional $156 millien for the
unsecured creditors.

HELD: Application allowed. The limited partners were authorized to enter into the agreement as the proposed
disposition of assets met the statutory and common law requirements, the process through which the agreement was
reached was reasonable, sufficient efforts were made to attract the best possible bid and the proposed transaction was
preferable to bankruptcy. As the senior lenders' CCAA plan was fair and reasonable, there had been strict compliance
with the statutory requirements, and there was no available commercial going concern alternatives if the sales
agreement was unable to close, the senior lenders' CCAA plan was conditionally sanctioned.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.8.C. 1985, c. C-36, 5. 6, 5. 6(3), 8. 6{5), 5. 6(6), 5. 11, 5. 36
Counsel:

Lynden Barnes, Alex Cobb and Betsy Putnam, for the Applicant L¥ Entitjes.

Mario Forte, for the Special Committee of the Board of Directors.

David Byers and Maria Konyukhova, for the Monitor, FTT Consulting Canada Inc.

Andrew Kent and Hilary Clarke, for the Administrative Agent of the Senior Secured Lenders Syndicate.

M.P. Gottlieb and J.A. Swartz, for the Ad Hoc Connnittee of 9.25% Senior Subordinated Notehelders Robert Chadwick
and Logan Willis for 7535538 Canada Inc.

Deborah McPhail, for the Superintendant of Financial Services (FSCO).

Thomas McRae, for Certain Canwest Employees.

Endorsement

S.E. PEPALL J.:--

Relicf Requested

1 The LP Entities seek an order: {1) authorizing them to enter into an Asset Purchase Agreement based on a bid from
the Ad Hoe Committee of 9.25% Senior Subordinated Noteholders ("the AHC Bid™); (2 approving an amended claims
procedure; (3) authorizing the LI* Entities to resume the claims process; and (4) amending the SISP procedures so that
the LP Entities can advance the Ad Hoc Committee transaction {the AHC Transaction") and the Support Transaction
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concurrently. They also seek an order authorizing them to call a meeting of unsecured creditors to vote on the Ad Hoe
Committee Plan on June 10, 2010. Lastly, they seek an order conditionally sanctioning the Senior Lenders' CCAA Plan,

ANC Bid

2 Dealing firstly with approval of the AHC Bid, in my Initial Order of January 8, 2010, 1 approved the Support
Agreement between the LP Entities and the Administrative Agent for the Senior Lenders and authorized the LP Entities
to file a Senior Lenders' Plan and to commence a sale and investor solicitation process (the SISP). The objective of the
SISP was to test the market and obtain an offer that was superior to the terms of the Support Transaction.

3 On January 11, 2010, the Financial Advisor, RBC Capital Markets, commenced the SISP, Qualified Bids (as that
term was defined in the SISP) were received and the Monitor, in consultation with the Financial Advisor and the LP
CRA, determined that the AHC Bid was a Superior Cash Offer and that noue of the other bids was a Superior Offer as
thosc terms were defined in the SISP,

4 The Monitor recommended that the LP Entities pursue the AHC Transaction and the Special Committee of the
Board of Dircctors accepted that recommendation.

5  The AHC Transaction contemplates that 7535538 Canada Inc. ("Holdco™) will effect a transaction through a new
limited partnership (Opco LP) in which it will acquire substantially all of the financial and operating assets of the LP
Entities and the shares of National Post Inc, and assume certain liabilities including substantially all of the operating
liabilities for a purchase price of $1.1 billion. At closing, Opco LP will offer employment to substantially ail of the
employees of the LP Entities and will assume alt of the pension liabilities and other benefits for employees of the LP
Entitics who will be employed by Opco LP, as weil as for retirees currently covered by registered pension plans or other
benefit plans. The materials submitted with the ATIC Bid indicated that Opce LI will continue to operate all of the
businesses of the LP Entities in substantially the same manner as they are currently operated, with no inunediate plans
to discontinue operations, sell material assets or make significant changes to current management. The AHC Bid will
also allow for a full payout of the debt owed by the LP Entities to the LP Secured Lenders under the LP credit
agreernent and the Hedging Creditors and provides an additional $150 million in value wlhich will be available for the
unsecured creditors of the LP Entities,

6 The purchase pricc will consist of an amount in cash that is equal to the sum of the Senior Secured Claims Amount
(as defined in the AHC Asset Purchase Agreement), a promissory note of $150 million (to be exchanged for up to 45%
of the conunon shares of Holdeo) and the assumption of certain Habilities of the LP Entities,

7 The Ad Hoc Committee has indicated that Holdco has received commitments for $950 million of funded debt and
equity financing to finance the AHC Bid. This includes $700 million of new senior funded debt to be raised by Opoo LP
and $250 million of mezzanine debt and equity to be raised including from the current members of the Ad Hoc
Conunittee.

8  Cerlain liabilities are excluded including pre-filing liabilities and restructuring period claims, certain employee
related Hiabilities and intercomapany liabilities between and among the LP Entities and the CMI Entities. Effective as of
the closing date, Opco LP will offer employment to ali full-time and part-time employees of the LP Entities on
substantially similar terms as their then existing employment (or the terms set out in their collective agreement, as
applicable), subject to the option, exercisable on or before May 30, 2010, to not offer employment o up to 10% of the
non-unionized part-time or temporary employees employed by the LP Entities,

9 The AHC Bid contemplates that the transaction will be implemented pursuant to a plan of compromise or
arrangement between the LP Entities and certain unsecured creditors (the "AHC Plan"), In brief, the AHC Plan would
provide that Opco LP would acquire substantially all of the assets of the LP Entities. The Senior Lenders would be
unaffected creditors and would be paid in full. Unsecured creditors with proven claims of $1,000 or less would receive
cash. The balance of the consideration would be satisfied by an unsecured demand note of $150 million less the
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amounts paid to the $1,000 unsecured creditors. Ultimately, affected unsecured crediters with proven claims would
receive shares in Holdco and Holdeo would apply for the listing of its comumoen shares on the Toronto Stock Exchange.

10 The Monitor recommended that the AHC Asset Purchase Agreement based on the AHC Bid be authorized.
Certain factors were particelarly relevant to the Monitor in making its recommendation:

- the Senior Lenders will received 100 cents on the dollar;

- the AHC Transaction will preserve substantially all of the buginess of the LP Entities to
the benefit of the LP Entities’ suppliers and the millions of people who rely on the LP
Euntities' publications each day;

- the AHC Transaction preserves the employment of substantially all of the eurrent
employees and largely protects the interests of former employees and retirees;

- the AHC Bid contemplates that the transaction will be implemented through a Plan under
which $150 million in cash or shares will be available for distribution to unsecured
creditors;

- unlike the Support Transaction, there is no option pot to assume certain pension or
employee benefits obligations.

11 The Monitor, the LP CRA and the Financial Advisor considered closing risks associated with the AHC Bid and
coneluded that the Bid was eredible, reascnably certain and financially viable. The LP Entities agreed with that
assessment. All appearing either supported the AHC Transaction or were unopposed,

12 Clearly the SISP was successful and in my view, the LP Entities should be authorized to enter the Ad Hoe
Committee Asset Purchase Agreement as requested.

13 The proposed disposition of assets meets the seetion 36 CCA A criteria and those set forth in the Royal Bank of
Canada v. Soundair Corp.! decision, Indeed, to a large degree, the criteria overlap, The process was reasonable and the
Monitor was content with it, Sufficient efforts were made to attract the best possible bid; the SISP was widely
publicized; ample time was given to prepare offers; and there was integrity and no wnfairness in the process. The
Monitor was intimately involved in supervising the SISP and also made the Superior Cash Offer recommendation. The
Monitor had previously advised the Court that in its opinion, the Support Transaction was preferable to a bankruptcy.
The logical extension of that conclusion is that the AHC Transaction is as well, The LP Entities’ Senicr Lenders were
either consulted and/or had the right to approve the various steps in the SISP. The effect of the proposed sale on other
interested parties is very positive. Amongst other things, it provides for a going concern outcome and significant
recoveries for both the secared and unsecured creditors, The consideration to be received is reasenable and fair. The
Financial Advisor and the Monitor were both of the opinion that the SISP was a thorough canvassing of the market, The
AHIC Transaction was the highest offer received and delivers considerably inore value than the Support Transaction
which wasg in essence a "stalking horse™ offer made by the single largest creditor constituency. The remaining
subsequent provisions of section 36 of the CCAA are either inapplicable or have been complied with. In conclusion the
AHC Transaction ought to be and is approved.

Claims Procedure Qrder and Meeting Order

14  Turning to the Claimns Procedure Order, as a result of the foregoing, the scope of the claims process needs to be
expanded. Clainss that have been filed will move to adjudication and resolution and in addition, the scope of the process
needs to be expanded so as to ensure that as many creditors as possible have an opportunity to participate in the meeting
to consider the Ad Hoc Committee Plan and to participate in distributions. Dates and timing also have to be adjusted. In
these circumstances the requested Claims Procedure Order should be approved. Additionally, the Meeting Order
required to convene a meeting of unsecured creditors on June 10, 2010 to vote on the Ad Hoe¢ Committee Plan is
granted.
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SISP Amendment

15  Itis proposed that the LP Entities will work diligently to imnplement the AHC Transaction while concurrently
pursuing such steps as are required to effect the Support Transaction. The SISP procedures must be amended. The AHC
Transaction whicl is to be cffected through the Ad Hoc Committee Plan cannot be completed within the sixty days
contemplated by the SISP. On consent of the Monitor, the LP Administrative Agent, the Ad Hoc Committec and the L.P
Entities, the SISP is amended to extend the date for closing of the AHC Transaction and to permit the proposed dual
track procedure. The proposed amendments to the SISP are clearly warranted as a practical matter and so as to procure
the best available going concern outcome for the LP Entities and their stakeholders. Paragraph 102 of the Initial Order
contains a comeback clause which provides that interested parties may move to smend the Initial Order on notice. This -
would include a motion to amend the SISP which is effectively incorporated into the Initial Order by reference. The
Applicants submit that T have broad general jurisdiction under section 11 of the CCAA to make such amendments. In
my view, it is unnecessary to decide that issue as the affected parties are consenting to the proposed amendments.

Dual Track and Sanction of Senior Lenders' CCAA Plan

16  Inmy view, it is prudent for the LP Entities to simultaneously advance the ATIC Transaction and the Support
Transaction. To that end, the LP Entities seek approval of a conditional sanction order. They ask for conditional
authorization to enter into the Acquisition and Assumption Agreement pursuant to a Credit Acquisition Sanction,
Approval and Vesting Order.

17 The Senior Lenders' mecting was held January 27, 2010 and 97.5% in number and 88.7% in value of the Senior
Lenders holding Proven Principal Claims who were present and voting voted in favour of the Senior Lenders' Plan. This
was well in excess of the required majorities.

18 The LP Entities are seeking the sanction of the Senior Lenders' CCAA Plan on the basis that its implementation is
conditional on the delivery of a Monitor's Certificate, The certificate will not be delivered if the AHC Bid closes.
Satisfactory arrangements have been made to address closing timelines as well as access to advisor and manageinent
time. Absent the closing of the AHC Transaction, the Senior Lenders’ CCAA Plan is fair and reasonable as between the
LP Entities and its creditors. If the AHC Transaction is unable to close, I conclude that there are no available
comimercial going concern alternatives to the Senior Lenders’ CCAA Plan, The market was fully canvassed during the
SISP; there was ample time to conduct such a canvass; it was professionally supervised; and the AIIC Bid was the only
Superior Offer as that term was defined in the SISP. For these reasons, I am prepared to find that the Senior Lenders'
CCAA Plan is fair and reasonable and may be conditionally sanctioned. I also note that there has been strict compliance
with statutory requirements and nothing has been done or purported to have been done which was not authorized by the
CCAA. As such, the three part test set forth in the Re: Canadian Airlines Corp.2 has been met. Additionally, there has
been compliance with section 6 of the CCAA. The Crown, employee and pension claims described in section 6 (3},(5),
and (6) have been addressed in the Senior Lenders' Plan at sections 5.2, 5.3 and 5.4.

Conclusion

19 In conclusion, it is evident to me that the parties who have been engaged in this CCAA proceeding have worked
diligently and cooperatively, rigorously protecting their own interests but at the same time achieving a positive outcome
for the LP Entities' stakeholders as a whole. As I indicated in Court, for this they and their professional advisors should
be commended. The business of the LP Entities affects many people - creditors, employees, retirees, suppliers,
community members and the millions who rely on their publications for their news. This is a good chapter in the L.P
Entities' CCAA story. Hopefully, it will have a happy ending.

S.E. PEPALLIT

ep/e/glafi/glixr/iglana
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2 2060 ABQB 442, leave to appeal refused 2000 ABCA 238, affirmed 2001 ABCA 9, leave to appeal to §.C.C. refused July 12, 2001,
20017 S.C.C.A. No. 60.
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Royal Bank of Canada v. Soundair Corp., Canadian Pension
Capital Ltd. and Canadian Insurers Capital Corp.

Indexed as: Royal Bank of Canada v. Soundair Corp.
(C.A)

4 O.R. (3d) 1
[1991] O.J. No. 1137

Action No. 318/91

ONTARIO
Court of Appeal for Ontario

Goodman, McKinlay and Galligan JJ.A.
July 3, 1991

Debtor and creditor - Receivers - Court-appointed receiver accepting offer to purchase assets against wishes of
secured creditors -- Receiver acting properly and prudently -- Wishes of creditors not determinative -- Court approval
of sale confirmed on appeal.

Air Toronto was a division of Soundair, In April 1990, one of Soundair's creditors, the Royal Bank, appointed a receiver
to operate Air Toronto and sell it as a going coneern, The receiver was authorized to sell Air Toronto to Air Canada, or,
if that sale could not be completed, to negotiate and sell Air Toronto to another person. Air Canada made an offer which
the receiver rejected. The receiver then entered into negotiations with Canadian Alrlines International (Canadian); two
subsidiaries of Canadian, Ontaric Express Ltd. and Frontier Airlines Ltd., made an offer to purchase on March 6, 1991
(the OEL offer). Air Canada and a creditor of Soundair, CCFL, presented an offer to purchase to the receiver on March
7, 1991 through 922, a company formed for that purpose (the 922 offer). The receiver declined the 922 offer becaunse it
contained an unacceptable condition and accepted the OEL offer. 922 made a second offer, which was virtually
identical to the first one except that the unacceptable condition had been removed. In proceedings before Rosenberg .,
an order was made approving the sale of Air Toronto to OEL and dismissing the 922 offer. CCFL appealed.

Heid, the appeal should be dismissed.

Per Galligan L A.: When deciding whether a receiver has acted providently, the court shouid examine the conduct of the
receiver in light of the information the receiver had when it agreed to accept an offer, and should be very cautious
before deciding that the receiver's conduct was improvident based upon information which has come to light after it
made its decision. The decision to sell to OEL was a sound one in the circumstances faced by the receiver on March 8,
1991, Prices in other offers received after the receiver has agreed to a sale have relevance only if they show that the
price contained in the accepted offer was so unreasonably low as to demonstrate that the receiver was improvident in
aceepting it, If they do not do so, they should not be considered upon a motion to confirm a sale recommended by a
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ecourt-appointed receiver. If the 922 offer was better than the OEL offer, it was only marginally better and did not lead to
an inference that the disposition strategy of the receiver was improvident.

While the primary concern of a receiver is the protecting of the interests of creditors, a secondary but important
consideration is the integrity of the process by which the sale is effected. The court must exercise extreme caution
before it interferes with the process adopted by a receiver to sell an unusual asset. It is important that prospective
purchasers know that, if they are acting in good faith, bargain seriously with a receiver and enter inte an agreement with
it, a court will not lightly interfere with the commercial judgment of the receiver to sell the asset to them,

The failure of the receiver to give an offering memorandum to those who expressed an interest in the purchase of Air
Toronto did not result in the process being unfair, as there was no proof that if an offering memorandum had been
widely distributed among persons qualified to have purchased Air Toronto, a viable offer would have come forth from a
party other than 922 or OEL.

The fact that the 922 offer was supported by Soundair's secured creditors did not mean that the court should have given
effect to their wishes. Creditors who asked the court to appeint a receiver to dispose of assets (and therefore insulated
themselves from the risks of acting privately) should not be allowed to take over control of the process by the simple
expedient of supporting another purchaser if they do not agree with the sale by the receiver. If the court decides that a
court-appointed receiver has acted providently and properly {as the receiver did in this case), the views of creditors
should not be determinative.

Per McKinlay J.A. (concurring in the result); While the procedure carried out by the receiver in this case was
appropriate, given the unfolding of events and the unique nature of the assets involved, it was net a precedure which
was likely to be appropriate in many receivership sales.

Per Goodmen T.A. (dissenting}: The fact that a creditor has requested an order of the court appointing a receiver does
not in any way diminish or derogate from his right to obtain the maxinmm benefit to be derived from any disposition of
the debtor's assets. The creditors in this case were convinced that acceptance of the 922 offer was in their best interest
and the evidence supported that belief. Although the receiver acted in good faith, the process which it used was unfair
ingofar as 922 was concerned and improvident insofar as the secured creditors were concerned.

Cases referred to

Beauty Counseltors of Canada Lid. (Re) {1986), 58 C.B.R. (N.8.) 237 (Ont. Bkey.); British Celumbia Development
Corp. v. Spun Cast Industries Inc. (1977), 5 B.C.L.R. 94,26 CBR. (N.S.) 28 {5.C.); Cameron v. Bank of Nova Scotia
(1981), 38 C.B.R. (N.S.) 1,45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.); Crown Trust Co. v. Rosenberg (1986), 60 O.R.
(2d) 87, 22 C.P.C. (2d) 131, 67 C.B.R. (N.S.) 320 {note), 39 D.L.R. (4th) 526 (}L.C.J.); Salima Investments Ltd. v. Bank
of Montreal (1985), 41 Aka. LR, (2d) 58, 65 AR. 372, 59 C.B.R. (N.8.) 242, 2] D.L.R. (4th) 473 (C.A.); Selkirk (Re)
(1986), 58 C.B.R. (N.S.) 245 (Ont. Bkey.); Selkirk (Re) (1987), 64 C.B.R. (N.8.) 140 (Ont. Bkcy.)

Statutes referred to

Employment Standards Act, R.8.0. 1980, ¢. 137 Environmental Protection Act, R.5.0. 1980, ¢. 141

APPEAL from the judgment of the General Division, Rosenberg J., May 1, 1991, approving the sale of an airline by a
receiver.

I.B. Berkow and Steven H, Goldman, for appeliants,

John T. Morin, Q.C., for Air Canada.
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L.A.J. Bamnes and Lawrence E. Ritchie, for Royal Bank of Canada.
Sean F, Dunphy and G.K. Keicheson for Ernst & Young Ine., receiver of Soundair Corp., respondent,
W.G. Horton, for Ontario Express Lid.

Nancy I, Spies, for Frontier Air Lid.

GALLIGAN J.A.:-- This is an appeal from the order of Rosenberg J. made on May 1, 1991 (Gen. Div.). By that
order, he approved the sale of Air Toronto to Ontario Express Limited and Frontier Air Limited and he dismissed a
motion to approve an offer to purchase Air Toronto by 922246 Ontario Limited.

Tt is necessary at the cutset to give some background to the dispute. Soundair Corporation (Scundair) is a corporation
engaged in the air transport business, 1t has three divisions. One of them is Air Toronto, Air Toronto operates a
scheduled airline from Toronto to a number of mid-sized cities in the United States of America. Its routes serve as
feeders to several of Air Canada's routes. Pursuant to a connector agreernent, Air Canada provides soine services to Air
Toronto and benefits from the feeder traffic provided by it. The operational relationship between Air Canada and Air
Toronto is a close one.

In the latter part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two scoured
creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the Royal Bank) is owed at least
$65,000,000. The appellants Canadian Pension Capital Limited and Canadian Insurers Capital Corporation (collectively
called CCFL) are owed approximately $9,500,000. Those creditors will have a deficiency expected to be in excess of
$50,000,000 on the winding-up of Soundair.

On April 26, 1990, upon the motion of the Royal Banlk, O'Brien J. appeinted Ernst & Young Inc. (the receiver) as
receiver of all of the assets, property and undertakings of Scundair. The order required the receiver to operate Air
Toronto and sell it as a going concern. Because of the close relationship between Air Toronto and Air Canada, it was
contemplated that the receiver would obtain the assistance of Air Canada to operate Air Toronto, The order authorized
the receiver:

(b) to enter into eontractnal arrangements with Air Canada to retain a manager ot operator, including Air
Canada, to manage and operate Air Torento under the supervision of Ernst & Young Inc. untii the
completion of the sale of Air Toronto to Air Canada or other person ...

Also because of the close relationship, it was expected that Air Canada would purchase Air Toronto, To that end, the
order of O'Brien I, authorized the receiver:

{c) to negotiate and do all things necessary or desirable to complete a sale of Air Toronto to Air Canada and,
if a sale to Air Canada cannot be conipleted, to negotiate and sell Air Toronto to another person, subject
to terms and conditions approved by this Court.

Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto teok place
between the receiver and Air Canada. Air Canada had an agreement with the receiver that it would have exclusive
negotiating rights during that period. T do not think it is necessary to review those negotiations, but I note that Air
Canada had complete access to all of the operations of Air Toronto and conducted due diligence examinations. It
became thoroughly acquainted with every aspect of Air Toronto's operations.
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Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered
unsatisfactory by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada's
negotiating stance and a letter sent by its solicitors on July 20, 1990, T think that the receiver was eminently reasonable
when it decided that there was no realistic possibility of selling Air Toronte to Air Canada.

The receiver then looked eisewhere. Air Toronto's feeder business is very attractive, but it only has value to a
national airline. The receiver coneluded reasonably, therefore, that it was commercially necessary for one of Canada's
two national airlines to be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers
whether direet or indirect, They were Air Canada and Canadian Adirlines International.

It was well known in the air {ransport industry that Ajr Toronto was for sale. During the months following the
collapse of the negotiations with Air Canada, the receiver tried unsuccessfully to find viabie purchasers. In late {990,
the receiver turned to Canadian Airlines International, the only realistic alternative. Negotiations began between them.
Those negotiations led to a letter of intent dated February (1, 1991, On March 6, 1991, the receiver received an offer
from Ontario Express Limited and Frontier Airfines Limited, who are subsidiaries of Canadian Airlines International.
This offer is called the OEL offer.

in the meantinme, Air Canada and CCFL were having discussions about making an offer for the purchase of Air
Toronto. They formed 922246 Ontario Limited (922) for the purpose of purchasing Air Toronto. On March 1, 1991,
CCFL wrote to the receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL
presented an offer {o the receiver in the name of 922. For convenience, its offers are called the 922 offers.

The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in
more detajl later, The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently, 922
obtained an order allowing it to make a second offer, It then submitted an offer which was virtually identical to that of
March 7, 1991, except that the unacceptable condition had been removed.

The proceedings before Rosenberg J. then foillowed. He approved the sale to OEL and dismissed 2 motion for the
acceptance of the 922 offer. Before Rosenberg J., and in this court, both CCFL and the Royal Bank supported the
acceptance of the second 922 offer.

There are only two issues which must be resolved in this appeal. They are:

) Did the receiver act properly when it entered into an agreement to seli Air Toronto to OEL?
(2)  What effect docs the support of the 922 offer by the secured creditors have on the result?

I will deal with the two issues separately.

1. BDID THE RECEIVER ACT PROPERLY
IN AGREEING TO SELL TO OEL?

Before dealing with that issue there are three general observations which T think T should make. The first is that the
sale of an airtine as a poing concern is a very complex process. The best method of sefling an airline at the best price is
something far removed from the expertise of a court. When a court appoints a receiver to use its commereial expertise to
sell an airline, it is inescapable that it intends to rely upon the receiver's expertise and not upon its own. Thercfore, the
court must place a great deal of confidence in the actions taken and in the opinions formed by the receiver. It should
also assume that the receiver is acting properly uniess the contrary is elearly shown. The second observation is that the
court should be relictant to second-guess, with the benefit of hindsight, the considered business deeisions made by its
rveceiver. The third observation which I wish to make is that the conduct of the receiver should be reviewed in the light
of the specific mandate given to him by the court,
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The order of O'Brien J. provided that if the receiver could not complete the sale to Air Canada that it was "to
negotiate and sell Air Toronto to another person”. The court did not say how the receiver was to negotiate the sale. It did
not say it was to call for bids or conduct an auction. It told the receiver to negotiate and sell. It obviously intended,
because of the unusual nature of the asset being sold, to leave the method of sale substantially in the discretion of the
receiver. I think, therefore, that the court should not review minutely the process of the sale when, broadly speaking, it
appears to the court to be a just process,

As did Rosenberg I., I adopt as correct the statement made by Anderson I, in Crown Trust Co. v, Rosenberg (1986),
60 O.R. (2d) 87, 39 D.L.R. (4th) 526 (H.C.1.), at pp. 92-94 O.R,, pp. 531-33 D.L.R,, of the duties which a court must
perform when deciding whether a receiver who has sold a property acted properly. When he set out the court's duties, he
did not put them in any order of priority, nor do I. T sumumarize those duties as follows:

1. 1t should consider whether the receiver has made a sufficient effort to get the best price and has not acted
improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process by which offers are obtained.

4. it should consider whether there has been unfairness in the working out of the process.

1 intend to discuss the performanee of those duties separately.
L. Did the receiver make a sufficient effort to get the best price and did it act providently?

Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone but the
two national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely and
reasonably when it negotiated only with Air Canada and Canadian Airlines International. Furthermore, when Air
Canada said that it would stbmit no further offers and gave the impression that it would not participate further in the
receiver's efforts to sell, the only course reasonably open to the receiver was to negotiate with Canadian Airlines
International, Realistically, there was nowhere else to go but to Canadian Airlines International, In doing so, it is my
opinion that the receiver made sufficient efforts to sell the airline.

When the receiver got the OEL offer on March 6, 1991, it was over ten months since it had been charged with the
responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it thought was
acceptable. After substantial efforts to sell the airline over that period, T find it difficult to think that the receiver acted
improvidently in accepting the only acceptable offer which it had.

On March 8, 1991, the date when the receiver aceepted the OEL offer, it had only two offers, the OEL offer which
was acceptable, and the 922 offer which contained an unacceptable condition. I cannot see how the receiver, assuming
for the moment that the price was reasonable, could have done anything but aceept the OEL offer.

When deciding whether a receiver had acted providently, the court should examine the conduct of the receiver in
light of the information the receiver had when it agreed to accept an offer. Tn this case, the court should look at the
receiver's conduct in the light of the information it had when it made its decision on March 8, 1991. The court should be
very cautious before deciding that the receiver's conduct was improvident based upon information which has come to
light after it made its deeision. To do so, in my view, would derogate from the mandate to sell given to the receiver by
the order of O'Brien 1. I agree with and adopt what was said by Andesson J. in Crown Trust v, Rosenberg, supra, at p.
112 O.R, p. 35I'D.LR.:

Tts decision was made as a matter of business judgment on the elements then available to it. It is of the
very essence of a receiver's function to make such judgments and in the making of them to act seriously
and responsibly so as to be prepared to stand behind them,
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If the court were to reject the recommendation of the Receiver in any but the most exceptional
circumstances, it would materially diminish and weaken the role and function of the Receiver both in the
pereeption of receivers and in the perception of any others who might have occasion to deal with them, It
would lead to the conclusion that the decision of the Receiver was of little weight and that the real
decision was always made upon the motion for approval, That would be a consequence susceptibie of
tmmensely damaging results to the disposition of assets by court-appointed receivers,

{(Emphasis added)

T also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova Scotia (1981), 38 C.B.R.
(N.S.) L,45SNSR. (2d)303 (CA), atp. 11 CB.R, p. 314 N.S.R.:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court
approval, with respect to certain assets is reasonable and sound under the circumstances at the time
existing it should not be set aside simply because a later and higher bid is made. To do so would literally
create chaos in the commercial world and receivers and purchasers would never be sure they had a
binding agreement.

{Emphasis added)

On March 8, 1991, the receiver had two offers, One was the OEL offer which it considered satisfactory but which
could be withdrawn by OEL at any time before it was accepted. The receiver also had the 922 offer which contained a
condition that was totally unacceptable. It had no other offers. It was faced with the dilemma of whether it should
decline to accept the OFEL offer and run the risk of it being withdrawn, in the hope that an acceptable offer would be
forthcoming from 922. An affidavit filed by the president of the receiver describes the dilemma which the receiver
faced, and the judgment made in the light of that dilernma:

24, An asset purchase agreement was received by Ernst & Young on March 7, 1991 which was dated March
6, 1991, This agreement was received from CCFL in respect of their offer to purchase the assets and
undertaking of Air Toronto, Apart from financial considerations, which will be considered ina
subsequent affidavit, the Receiver determined that it would not be prudent to delay acceptance of the
OFL agreement to negotiate a highly uncertain arrangement with Air Canada and CCTFL, Air Canada had
the benefit of an "exclusive" in negotiations for Air Toronto and had clearly indicated its intention to take
itself out of the running while ensuring that no other party could seek to purchase Air Toronto and
maintain the Air Canada connector arrangement vital to its survival. The CCFL offer represented a
radical reversal of this position by Air Canada at the eleventh hour. However, it contained a significant
number of conditions to ¢losing which were entirely beyond the control of the Receiver, As well, the
CCFL offer came less than 24 hours before signing of the agrecment with OEL which had been
negotiated over a period of months, at great time and expense.

(Emphasis added)
1 am convinced that the decision made was a sound one in the
circumstances faced by the receiver on March 8, 1991.

I now turn to consider whether the price contained in the OEL offer was one which it was provident to accept. At the
oulset, I think that the fact that the OEL offer was the enly acceptable one available to the receiver on March 8, 1991,
after ten months of trying to sell the airline, is strong evidence that the price in it was reasonable. In a deteriorating
economny, I doubt that it would have been wise to wait any longer.

I mentioned earlier that, pursuant to an order, 922 was permitted fo present a second offer. During the hearing of the
appeal, counsel compared at great length the price contained in the second 922 offer with the price contained in the OEL
offer. Counsel put forth various hypotheses supporting their contentions that one offer was better than the other.
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It is my opinion that the price contained in the 922 offer is relevant only if it shows that the price obtained by the
Receiver in the OEL offer was not a reasonable one, In Crown Trust v. Rosenberg, supra, Anderson J., atp. 113 O.R,, p.
551 D.L.R., discussed the comparison of offers in the following way:

No doubt, as the cases have indicated, situations might arise where the disparity was so great as to call in
question the adequacy of the mechanism which had produced the offers. It is not so here, and in my view
that is substantially an end of the matter,

In two judgments, Saunders J. considered the circumstances in which an offer submitted after the receiver had agreed
to a sale should be considered by the court, The first is Re Selkirk (1986), 58 C.B.R. (N.5.) 245 (Ont. Bkey.), atp, 247:

If, for example, in this case there had been a second offer of a substantially higher amount, then the court
would have to take that offer into consideration in assessing whether the receiver had properly carried
out his function of endeavouring to obtain the best price for the property.

The second is Re Beauty Counsellors of Canada Ltd, (1986), 58 C.B.R. (IN.S.) 237 (Ont. Bkey.), at p. 243:

If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may
indicate, for example, that the trustee has not properly carried cut its duty to endeavour to obtain the best
price for the estate.

In Re Selkirk (1987), 64 C.B.R. (N.S.) 140 (Ont. Bkey.), at p. 142, McRae J. expressed a similar view:

The court will not lightly withhold approval of a sale by the receiver, particularly in a case such as
this where the receiver is given rather wide discretionary authority as per the order of Mr. Justice Trainor
and, of course, where the receiver is an officer of this court. Only in a case where there seems to be some
unfaimess in the process of the sale or where there are substantially higher offers which would tend to
show that the sale was improvident will the court withheld approval. It is important that the court
recognize the commercial exigencies that would flow if prospective purchasers are allowed to wait untit
the sale is in court for approval before submitting their final offer. This is something that must be
discouraged.

(Emphasis added)

What those cases show is that the prices in other offers have relevance only if they show that the price contained in
the offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver was improvident in
accepting it. I am of the opinion, therefore, that if they do not tend to show that the receiver was improvident, they
should not be considered upon a motion to confirm a sale recommended by a court-appointed receiver. If they were, the
process would be changed from a sale by a receiver, subject to court approval, into an auction conducted by the court at
the time approval is sought, In my opinion, the latter course is unfair to the person who has entered bona fide into an
agreement with the receiver, can cnly lead to chaos, and nust be discouraged.

If, however, the subsequent offer is so substantially higher than the sale recommended by the receiver, then it may be
that the receiver has not conducted the sale properly. In such circumstances, the court would be justified itself in
cntering into the sale process by considering competitive bids. However, I think that that process should be entered into
only if the court is satisfied that the receiver has not property conducted the sale which it has recommended to the court.

It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly better or marginally better
than the OEL offer. He concluded that the difference in the two offers did not show that the sale process adopted by the
receiver was inadequate or improvident,

Counsel for the appellants complained about the manner in which Rosenberg I. conducted the hearing of the motion
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to confirm the OFL sale, The complaint was, that when they began to discuss a comparison of the two offers,
Rosenberg J, said that he considered the 922 offer to be better than the OEL offer, Counsel said that when that comment
was made, they did not think it necessary to argue further the question of the difference in value between the two offers.
They complain that the finding that the 922 offer was only marginally better or slightly better than the OEL offer was
made without them having had the opportunity to argue that the 922 offer was substantially better or significantly better
than the QEL offer. I cannot understand how counsel could have thought that by expressing the opinion that the 922
offer was better, Rosenberg J. was saying that it was a significantly or substantially better one. Nor can I comprehend
how counsel took the comment to mean that they were foreclosed from arguing that the offer was significantly or
substantially better, If there was some misunderstanding on the part of counsel, it should have been raised before
Rosenberg 1. at the time. T am sure that if it had been, the misunderstanding would have been cleared up quickly.
Nevertheless, this court permitted extensive argument dealing with the comparison of the two offers.

The 922 offer provided for $6,000,000 cash to be paid on closing with a royalty based upon a percentage of Air
Toronto profits over a period of five years up to a maximum of $3,000,000. The OEL offer provided for a payment of
$2,000,000 on closing with a royalty paid on gross revenues over a five-year period. In the short term, the 922 offer is
obviously better because there is substantially more cash up front. The chances of future returns are substantially greater
in the OEL offer because royalties are paid on gross revenues while the royalties under the 922 offer are paid only on
profits, There is an element of risk involved in each offer.

The recciver studied the two offers. It compared them and took into account the risks, the advantages and the
disadvantages of cach. It considered the appropriate contingencies, It is not necessary to outline the factors which were
taken into account by the receiver because the manager of its insolvency practice filed an affidavit outlining the
considerations which were weighed in its evaluation of the two offers. They seem to ne to be reasonable ones. That
affidavit concluded with the following paragraph:

24, On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it
represents the achievement of the highest possible value at this time for the Air Toronto division of
SoundAir, '

The court appointed the receiver to conduct the sale of Air Toronto and entrusted it with the responsibility of
deciding what is the best offer, I put great weight upon the opinion of the receiver. It swore to the court which appointed
it that the OFL offer represents the achievement of the highest possible vatue at this time for Air Toronto, T have not
been convinced that the receiver was wrong when he made that assessment. { am, therefore, of the opinion that the 922
offer does not demonstrate any failure wpon the part of the receiver to act properly and providently;

It follows that if Rosenberg I. was correct when he found that the 922 offer was in fact better, I agree with him that it
could only have been slightly or marginally better. The 922 offer does not lead to an inference that the disposition
strategy of the receiver was inadequate, unsuccessful or improvident, nor that the price was unreasonable.

1 am, therefore, of the opinion that the recciver made a sufficient effort to get the best price and has not acted
improvidently.

2, Consideration of the interests of all parties

1t is well established that the primary intetest is that of the creditors of the debtor: see Crown Trast Co. v. Rosenberg,
supra, and Re Sefkirk (1986, Saunders 1.), supra. However, as Saunders ], pointed out in Re Beauty Counsellozs, supra,
at p. 244 C.B.R,, "itis not the only or overriding consideration",

In my opinion, there are other persons whose intetests require consideration. In an appropriate case, the interests of
the debtor must be taken into account, 1 think also, in a case such as this, where a purchaser has bargained at some
length and doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken into
account, While it is not explicitly stated in such cases as Crown Trust Co. v. Rosenberg, supra, Re Selkirk (1986,
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Saunders 1.), supra, Re Beauty Counsellors, supra, Re Seikirk (1987, McRae 1), supra, and Cameron, supra, I think they
clearly mply that the interests of a person who has negotiated an agreement with a court-appointed receiver are very
important.

In this case, the interests of all parties who would have an interest in the process were considered by the receiver and
by Rosenberg I.

3. Consideration of the efficacy and integrity of the process by which the offer was obtained

While it is aceepted that the primary concern of a receiver is the protecting of the interests of the creditors, there isa
secondary but very important consideration and that is the integrity of the process by which the sale is effected. This is
particularly so in the case of asale of such a unique asset as an airline as a going concern,

The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I refer to
Re Selkirk (1986), supra, where Saunders J. said at p. 246 C.B.R.:

In dealing with the request for approval, the court bas o be concerned primarily with protecting the
" interest of the creditors of the former bankrupt. A secondary but important consideration is that the
process under which the sale agreement is arrived at should be consistent with commercial efficacy and

integrity.

In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court
{Appeal Division) in Cameron v, Bank of N.S. (1981), 38 CB.R. (N.8.) 1, 45 N.8.R. (2d) 303, 86 A.P.R.
303 (C.A.), where he said atp. 1 1:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court
approval, with respect to certain assets is reasonable and sound under the circumstances at the time
existing it should not be set aside simply becaunse a later and higher bid is made, To do so would literally
create chaos in the commercial world and receivers and purchasers would never be sure they had a
finding agreement. On the contrary, they would know that other bids could be received and considered
up until the application for court approval is heard -- this would be an intolerable situation,

While those remarks may have been made in the context of a bidding situation rather than a private sale,
1 consider them to be equally applicable to a negotiation process leading to a private sale. Where the
court is concerned with the disposition of property, the purpose of appointing a receiver is ¢o have the
receiver do the work that the court would otherwise have to do.

In Salima Investments Ltd. v. Bank of Montreal (1985), 41 Alta. L.R. (2d) 58, 21 D.L.R. (4th) 473 {C.A.), at p. 61
Alta, LR, p. 476 D.L.R,, the Alberia Court of Appeal said that sale by tender is not necessarily the best way to sell a
business as an ongoing concern. it went on to say that when some other method is used which is provident, the court
should not undermine the process by refusing to confirm the sale.

Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg, supra, atp. 124 O.R., pp. 562-63
DLR.:

While every proper effort must always be made to assure maximuim recovery consistent with the
limitations inherent in the process, no method has yet been devised to entirely eliminate those limitations
or te avoid their consequences, Certainly it is not to be found in loosening the entire foundation of the
system. Thus to compare the results of the process in this case with what might have been recovered in




Page 10

some other set of circumstances is neither logical nor practical.
{Emphasis added)

Tt is my opinion that the court must exercise extreme caution before it interferes with the process adopted by a
receiver to sell an unusual asset, It is important that prospective purchasers know that, if they are acting in good faith,
bargain seriously with a receiver and enter into an agreement with it, a court will not lightly interfere with the
gcommercial judgment of the receiver to sell the asset to them,

Before this court, counsel for those opposing the confirmation of the sale to OEL suggested many different ways in
which the receiver could have cenducted the process other than the way which he did. However, the evidence does not
convince me that the receiver used an improper method of attempting to sell the airline. The answer to those
submissions is found in the comment of Anderson J. in Crown Trust Co. v, Rosenberg, supra, atp. 109 O.R, p. 548
DLR:

The court cught net to sit as on appeal from the decision of the Receiver, reviewing in minute detail
every element of the process by which the decision is reached. To do so would be a futile and duplicitous
cxercise.

Tt would be a futile and duplicitous exercise for this court to examine in minute detail all of the circumstances
leading up to the acceptance of the OFL offer. Having considered the process adopted by the receiver, it is my opinion
that the process adopted was a reasonable and prudent one.

4. Was there unfairness in the process?

As a general rule, T do not think it appropriate for the court to go inte the minutia of the process or of the selling
strategy adopted by the receiver. However, the court has a responsibility to decide whether the process was fair, The
only part of this process which T could find that might give even a superficial impression of unfairness is the failure of
the receiver to give an offering memorandum to those who expressed an interest in the purchase of Air Toronto,

1 will outline the circumstances which relate to the aflegation that the receiver was unfair in failing to provide an
offering memorandum, In the latter part of 1990, as part of its selling strategy, the receiver was in the process of
preparing an offering memorandum to give to persons whe expressed an interest in the purchase of Air Torento. The
offering memerandum got as far as draft form, but was never released to anyone, although a copy of the draft eventually
got into the hands of CCFL before it submitted the first 922 offer on March 7, 1991. A copy of the offering
memorandum forms part of the record and it seems to me to be little more than puffery, without any hard information
which a sophisticated purchaser would require in order to make a serious bid.

The offering memorandum had not been completed by February 11, 1991, On that date, the receiver entered into the
letter of intent to negotiate with OFEL, The letter of intent contained a provision that during its currency the receiver
would not negotiate with any other party. The letter of intent was renewed from time to time until the OEL offer was
received on March 6, 1991,

The receiver did not proceed with the offering memorandum because to do so would violate the spirit, if not the
letter, of its letter of intent with OEL,

1 do not think that the conduct of the receiver shows any unfairness towards 922. When I speak of 922, I do so in the
context that Air Canada and CCFL are identified with it. T start by saying that the receiver acted reasonably when it
entered inte exclusive negotiations with OEL, T find it strange that & company, with which Air Canada is closely and
intimately involved, would say that it was unfair for the receiver to enter into a time-limited agreement to negotiate
exclusively with OFL. That is precisely the arrangement which Air Canada insisted upon when it negotiated with the
receiver in the spring and summer of 1990, If it was not unfair for Air Canada fo have such an agreement, T do not
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understand why it was unfair for OEL to have a similar one. In fact, both Air Canada and OFEL in ifs turn were acting
reasonably when they required exclusive negotiating rights to prevent their negotiations from being used as a bargaining
lever with other potential purchasers. The fact that Air Canada insisted upon an exclusive negotiating right while it was
negoliating with the receiver demonstrates the commercial efficacy of OEL being given the same right during its
negotiations with the receiver. T see no unfaimess on the part of the receiver when it honoured its letter of intent with
OEL by not releasing the offering memorandum during the negotiations with OEL,

Moreover, I am not prepared top find that 922 was in any way prejudiced by the fact that it did not have an offering
memorandun:. It made an offer on March 7, 1991, which it contends to this day was a better offer than that of OEL. 922
has not convinced me that if it had an offering memorandum its offer would have becn any different or any better than it
actually was, The fatal probiem with the first 922 offer was that 1t contained a condition which was completely
unacceptable to the receiver. The receiver properly, in my opinion, rejected the offer out of hand because of that
condition. That condition did not relate to any information which could have conceivably been in an offering
memorandum prepared by the receiver. It was about the resofution of a dispute between CCFL and the Royal Bank,
something the receiver knew nothing about.

Further evidence of the lack of prejudice which the absence of an offering memorandum has caused 922 is found in
CCFL's stance before this court. During argument, its counsel suggested, as a possible resolution of this appeal, that this
court should call for new bids, evaluate them and then order a sale to the party who put in the better bid. In such a case,
counsel for CCFL said that 922 would be prepared to bid within seven days of the court's decision. I would have
thought that, if there were anything to CCFL's suggestion that the failure to provide an offering memotandum was
unfair to 922, it would have told the court that it needed more information before it would be able to make a bid.

1 amn satisfied that Air Canada and CCFL have, and at all times had, all of the information which they would have
needed to make what to them would be a commercially viable offer to the receiver, I think that an offering
memorandum was of no commercial consequence to thern, but the absence of one has since become a valuable tactical
weapon.

1t is my opinion that there is no convincing proof that if an offering memorandum had been widely distributed among
persons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other than 922 or
OEL. Therefore, the failure to provide an offering memorandum was neither unfair nor did it prejudice the obtaining of
a better price on March 8, 1991, than that contained in the OEL offer. I would not give effect to the contention that the
process adopted by the receiver was an unfair one.

There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg, supra, which I adopt as my
own. The first is at p. 109 OR,, p. 348 D.LR.:

The court should not proceed against the recommendations of its Receiver except in special
circumstances and where the necessity and propriety of doing so are piain. Any other rule or approach
would emasculate the role of the Receiver and make it almost inevitable that the final negotiation of
every sale would take place on the motion for approval.

The second is at p. 111 O.R, p. 550 D.L.R.:

It is equalty clear, in my view, though perhaps not so clearly enunciated, that it is only in an
exceptional case that the court will intervene and proceed contrary to the Receiver's recommendations if
satisfied, as T ain, that the Receiver has acted reasonably, prudently and fairly and not arbitrarily,

In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion, therefore, that the
process adopted by the receiver in reaching an agreement was a just one,

In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosenberg J. said this [at p.
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31 of the reasons}:

They created a situation as of March 8, where the receiver was faced with two offers, one of which was
in acceptable form and one of which could not possibly be accepted in its present foym. The receiver
acted appropriately in accepting the OEL offer.

T agree.

The receiver made proper and sufficient efforis to get the best price that it could for the assets of Air Toronto. It
adopted a reasonable and effective process to sell the airline which was fair to all persons who might be interested in
purchasing it. It is my opinion, therefore, that the receiver properly carried out the mandate which was given to it by the
order of OBrien J. It follows that Rosenberg T. was correct when he confirmed the sale to OEL.

i THE EFFECT OF THE SUPPORT OF THE 922 OFFER BY THE TWO
SECURED CREDITORS

As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL and by the Royal
Bank, the two secured creditors. It was argued that, because the interests of the creditors are primary, the court ought to
give effect to their wish that the 922 offer be accepted. I would not accede to that suggestion for two reasons.

The first reason is related to the fact that the creditors chose to have a receiver appointed by the court. It was open to
them to appoint a private recefver pursuant to the authority of their security documents. Had they done so, then they
would have had control of the process and could have sold Air Toronto to whoimn they wished. However, acting
privately and controlling the process involves some risks. The appointment of a receiver by the court insulates the
creditors from those risks, But insulation from those risks carries with it the loss of control over the process of
disposition of the assets. As I have attempted to explain in these reasons, when a receiver's sale is before the court for
confirmation the only issues are the propriety of the conduct of the receiver and whether it acted providently. The
function of the conrt at that stage is not to step in and do the receiver's work or change the sale strategy adopted by the
receiver. Creditors who asked the court to appoint a receiver to dispose of assets should not be allowed to take over
control of the process by the simple expedient of supporting another purchaser if they do not agree with the sale mnade
by the teceiver. That would take away all respect for the process of sale by a court-appointed receiver.

There can be no doubt that the interests of the creditor are an important consideration in determining whether the
receiver has properly conducted a sale. The opinion of the creditors as to which offer ought to be accepted is something
to be taken into account. But, if the court decides that the receiver has acted properly and providently, those views are
not necessarily determinative. Because, in this case, the receiver acted properly and providently, T do not think that the
views of the creditors should override the considered judgment of the receiver,

The second reason is that, in the particular circumstances of this case, I do not think the support of CCFL and the
Royal Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dealt with summarily. Tt is a
co-owner of 922. It is hardly surprising and not very impressive to hear that it supports the offer which it is making for
the debtors' assets.

The support by the Royal Bank requires more consideration and involves some reference to the circumstances, On
March 6, 1991, when the first 922 offer was made, there was in existence an inferlender agreement between the Royal
Bank and CCFL. That agreement dealt with the share of the proceeds of the sale of Air Toronto which each creditor
would receive. At the time, a dispute between the Royal Bank and CCFL about the interpretation of that agreement was
pending in the courts, The unacceptable condition in the first 922 offer related to the settlement of the interlender
dispute. The condition required that the dispute be resolved in a way which would substantially favour CCFL. It
required that CCFL receive $3,375,000 of the $6,000,000 cash payment and the balance, including the royalties, if any,
be paid to the Royal Bank. The Royal Bank did not agree with that split of the sale proceeds.
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O April 5, 1991, the Royal Bank and CCFL agreed to settle the interlender dispute, The settlement was that if the
922 offer was accepted by the court, CCFL would receive only $1,000,600 and the Royal Bank would receive
$5,000,000 plus any royalties which might be paid. It was only in consideration of that settlement that the Royal Bank
agreed to support the 922 offer.

The Royal Bank's support of the 922 offer is so affected by the very substantial benefit which it wanted to obtain
from the settiement of the interlender dispute that, in my opinion, its support is devoid of any objectivity. I think it has
no weight,

While there may be eircumstances where the unanimous support by the creditors of a particular offer could
conceivably override the proper and provident conduct of a sale by a receiver, I do not think that this js such a case. This
is a case where the receiver has acted properly and in a provident way. Tt would make a mockery out of the judicial
process, under which a mandate was given to this receiver to sell this airline, if the support by these creditors of the 922
offer were permitted to carry the day. I give no weight to the support which they give to the 922 offer.

In its factum, the receiver pointed out that, because of greater liabilities imposed upon private receivers by vatious
statutes such as the Employment Standards Act, R.8.0. 1980, ¢. 137, and the Environmental Protection Act, R.5.0.
1980, ¢. 141, it is likely that more and more the courts will be asked to appoint receivers in insolvencies, In those
cireumstances, I think that creditors who ask for court-appointed receivers and business people who choose to deal with
those receivers should know that if those receivers act properly and providently their decisions and judgments wili be
given great weight by the courts who appoint them. T have decided this appeal in the way I have in order to assure
business people who deal with court-appointed receivers that they can have confidence that an agreement which they
make with a court-appointed receiver will be far more than a platform upon which others may bargain at the court
approval stage. T think that persons who enter into agreements with court-appointed receivers, following a disposition
procedure that is appropriate given the nature of the assets involved, should expect that their bargain will be confirmed
by the court.

The process is very important. It should be carefully protected so that the ability of court-appointed receivers to
negotiate the best price possible is strengthened and supported. Because this receiver acted properly and providently in
entering into the OEL agreement, T am of the opinion that Rosenberg J. was right when he approved the sale to OEL and
dismissed the motion to approve the 922 offer.

I would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier Airlines Limited their costs
out of the Soundair estate, those of the receiver on a solicitor-and-client scale. I would make no order as to the costs of
any of the other parties or interveners.

MCKINLAY J. A, {concurring in the resuit):— T agree with Gailigan J.A. in result, but wish to emphasize that I do so
on the basis that the undertaking being sold in this case was of a very special and unusual nature, It js most important
that the integrity of procedures followed by court-appointed receivers be protected in the interests of both commercial
morality and the future confidence of business persons in their dealings with receivers. Consequently, in ali cases, the
court should carefully serutinize the procedure followed by the receiver to determine whether it satisfies the tests set out
by Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87, 39 D.L.R. (4th) 526 (H.C.J.). While the
procedure carried out by the receiver in this case, as described by Galligan J.A., was appropriate, given the unfolding of
events and the unique nature of the assets involved, it is not a procedure that is likely to be appropriate in many
receivership sales.

1 should like to add that where there is a small number of creditors who are the only parties with a real interest in the
proceeds of the sale (i.e., where it is clear that the highest price atfainable would result in recovery so low that no other
creditors, shareholders, guarantors, ete., could possibly benefit therefrom), the wishes of the interested creditors should
be very seriously considered by the receiver. It is true, as Galligan J.A. points out, that in secking the court appointment
of a receiver, the moving parties also seek the protection of the court in carrying out the receiver's functions, However,
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it is also true that in ntilizing the court process the moving parties have opened the whole process to detailed serutiny by
all involved, and have probably added significantly to their costs and consequent shortfail as a result of so doing. The
adoption of the court process should in no way diminish the rights of any party, and most certainly not the rights of the
only parties with a real interest. Where a receiver asks for court approval of a sale which is opposed by the only parties
in interest, the court should scrutinize with great care the procedure fellowed by the receiver, T agree with Galligan T.A.
that in this case that was done. [ am satisfied that the rights of all parties were properly considered by the receiver, by
the learned motions court judge, and by Galligan L A.

GOODMAN J.A, (dissenting):-- I have had the opportunity of reading the reasons for judgment herein of Galligan
and MeKinlay JT.A, Respectfully, I am unable to agree with their conclusion.

The case at bar is an exeeptional one in the sense that upon the application made for approval of the sale of the assets
of Air Toronto two competing offers were placed before Rosenberg J. Those two offers were that of Frontier Airlines
Ltd. and Ontario Express Limited (OEL) and that of 922246 Ontario Limited (922), a company incorporated for the
purpose of acquiring Air Toronto. Its shares were owned equally by Canadian Pension Capital Limited and Canadian
Insurers Capital Corporation (collectively CCFL) and Air Canada. It was conceded by all parties to these proceedings
that the only persons who had any interest in the proceeds of the sale were two secured ereditors, viz., CCFL and the
Royal Bank of Canada (the Bank). Those two creditors were unanimous in their position that they desired the court to
approve the sale to 922. We were not referred to nor am I aware of any case where a court has refused to abide by the
unanimous wishes of the only interested creditors for the approval of a specific offer made in receivership proceedings.

Tn British Columbia Development Corp. v. Spun Cast Industries Inc. (1977), 5 B.CI.R. 94,26 C.B.R. (N.5.) 28
(3.C.), Berger J. said at p. 95 B.C.L.R., p. 30 CB.R:

Here all of those with a financial stake in the plant have joined in seeking the court's approval of the
sale to Fineas. This court does not having a roving commission to decide what is best for investors and
businessmen when they have agrecd among themselves what course of action they should follow. It is
their money.

1 agree with that staternent. It is particularly apt to this case. The two secured ereditors will suffer a shortfall of
approximately $50,000,000. They have a tremendous interest in the sale of assets which form part of their security. I
agree with the finding of Rosenberg J., Gen. Div., May 1, 1991, that the offer of 922 is superior to that of OEL. He
concluded that the 922 offer is marginally superior. If by that he neant that mathematically it was likely to provide
slightly more in the way of proceeds it is difficult to take issue with that finding. If on the other hand he meant that
having regard to all considerations it was only marginally superior, I cannot agree. He said in his reasons [pp. 17-18]:

1 have come to the conclusion that knowledgeabie creditors such as the Royal Bank would prefer the
922 offer even if the other factors influencing their decision were not present. No matter what
adjustments had to be made, the 922 offer results in more cash immediately. Creditors facing the type of
loss the Royal Bank is taking in this case would not be anxious to rely on contingencies especially in the
present circumstances surrounding the airline industry.

1 agree with that statement completely. It is apparent that the difference between the two offers insofar as cash on
closing is concerned amounts to approximately $3,000,000 to $4,000,000. The Bank submitted that it did not wish to
gamble any further with respect to its investment and that the acceptance and court approval of the OEL offer, in effect,
supplanted its position as a secured creditor with respect to the amount owing over and above the down payment and
placed it in the position of a joint entrepreneur but one with no control. This results from the fact that the OEL offer did
not provide for any security for any funds which might be forthcoming over and above the initial downpayment on
closing.

In Catneron v. Bank of Nova Scotia (1981), 38 CB.R. (N.8)) 1, 45 N.S.R. (2d) 303 (C.A.), Hart J.A., speaking for
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the majority of the court, said at p. 10 C.B.R,, p. 312 N.S.R.:

Here we arc dealing with a receiver appointed at the instance of one major creditor, who chose te insert
in the contract of sale a provision making it subject to the approval of the court. This, in my opinion,
shows an intention on behalf of the parties te invoke the normal equitable doctrines which place the court
in the position of locking to the interests of all persons concerned before giving its biessing to a
particular transaction submitted for approval. In these circumstances the court would not consider itself
bound by the contract entered into in good faith by the receiver but would have to look to the broader
picture to see that the contract was for the benefit of the creditors as a whole. When there was evidence
that a higher price was readily available for the property the chambers judge was, in my opinion, justified
in exercising his discretion as he did. Otherwise he could have deprived the creditors of a substantial sum
of money.

This statement is apposite to the circumstances of the case at bar. I hasten to add that in my opinion it is not only
price which is to be considered in the exercise of the judge’s discretion. It may very well be, as T believe to be so in this
case, that the amount of cash is the most important element in determining which of the two offers is for the benefit and
in the best interest of the creditors.

It is my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor has requested an
order of the court appointing a receiver does not in any way diminish or derogate from his right to obtain the maximum
henefit to be derived from any disposition of the debtor’s assets, I agree completely with the views expressed by
McKinlay J.A, in that regard in her reasons.

Tt is my further view that any negotiations which took piace between the only two interested creditors in deciding to
support the approval of the 922 offer were not relevant to the determination by the presiding judge of the issues
involved in the motion for approval of either one of the two offers nor are they relevant in determining the owtcome of
this appeal. It is sufficient that the two creditors have decided unanimously what is in their best interest and the appeal
must be considered in the light of that decision, It so happens, however, that there is ample evidence to support their
conelusion that the approval of the 922 offer is in their best interests.

I am satisfied that the interests of the creditors are the prime consideration for both the receiver and the court. In Re
Beauty Counsellors of Canada Ltd. (1986), 58 CB.R. (N.5.) 237 (Ont. Bkcy.} Saunders J. said at p. 243:

This does not mear that a court should ignore a new and higher bid made after acceptance where there
has been no unfairness in the process. The interests of the ereditors, while not the only consideration, are

the prime consideration.

I agree with that statement of the law. In Re Selkirk (1986), 58 C.B.R. (N.S.} 245 (Ont. Bkey.) Saunders J. heard an
application for court approval for the sale by the sheriff of veal property in bankruptey proceedings. The sheriff had
been previousty ordered to list the property for sale subject to approval of the court. Saunders J. said at p. 246 C.B.R.:

In dealing with the request for approval, the court has to be concerned primarily with protecting the
interests of the creditors of the former bankrupt. A secondary but important consideration is that the
process under which the sale agreement is arrived at should be consistent with the conmmercial efficacy
and integrity.

I am in agreement with that statement as a matter of general principle. Saunders J. further stated that he adopted the
principles stated by Macdonald J.A. in Cameron, supra, at pp. 92-94 O.R,, pp. 531-33 D.L.R., quoted by Galligan J.A.
in his reasons. In Cameron, the remarks of Maedonald J.A. related o situations involving the calling of bids and fixing a
time linit for the making of such bids, In those circumstances the process is so clear as a matter of commercial practice
that an interference by the court in such process might have a deleterious effect on the efficacy of receivership
proceedings in other cases. But Macdonald J.A. recognized that even inbid or tender cases where the offeror for whose
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bid approval is sought has complied with all requirements a court might not approve the agreement of purchase and sale
entered into by the receiver, He said at pp. 11-12 CB.R, p. 314 N.SR.:

There are, of course, many reasons why a court might not approve an agreement of purchase and sale,
viz., where the offer accepted is so low in relation to the appraised value as to be unrealistic; or, where
the circumstances indicate that insufficient time was allowed for the making of bids or that inadequate
notice of sale by bid was given (where the receiver sells property by the bid inethed); or, where it can be
said that the proposed sale is not in the best interest of either the creditors or the owner. Court approval
must invelve the delicate balancing of competing interests and not simply a consideration of the interests
of the creditors.

The deficiency in the present case I8 so large that there has been no suggestion of a competing interest between the
owner and the creditors.

T agree that the same reasoning may apply to a negotiation process leading to a private sale but the procedure and
process applicable to private sales of a wide variety of businesses and undertakings with the multiplicity of individual
congiderations applicable and perhaps peculiar to the particular business is not so clearly established that a departure by
the court from the process adopted by the receiver in a particular case will result in commerciai chaos to the detriment
of future receivership proceedings. Bach case must be decided on its own merits and it is necessary o consider the
process used by the receiver in the present proceedings and to determine whether it was unfair, improvident or
inadequate.

Tt is important 10 note at the outset that Rosenberg J. made the following statement in his reasons [p. 15]:

On March 8, 1991 the trustee accepted the OFL offer subject to court approval. The receiver at that
time had no other offer before it that was in final form or could possibly be accepted. The receiver had at
the time the knowledge that Air Canada with CCFL had not bargained in good faith and had not fulfilled
the promise of its letter of March 1. The receiver was justified in assuming that Air Canada and CCFL's
offer was a long way from being in an acceptable formt and that Air Canada and CCFL's objective was to
interrupt the finalizing of the OEL agreement and fo retain as long as possible the Air Toronto connector
traffic flowing into Terminal 2 for the benefit of Air Canada.

In my opinion there was no evidence hefore him or before this court to indicate that Air Canada with CCFL had not
bargained in good faith and that the receiver had knowledge of such Jack of good faith. Indeed, on this appeal, couusel
for the receiver stated that he was not alleging Air Canada and CCFL had not bargained in good faith, Air Canada had
frankly stated at the time that it had made its offer to purchase which was eventually refused by the receiver that it
would not become involved in an "auction" to purchase the undertaking of Air Canada and that, although it would fulfil
its contractual obligations to provide connecting services to Air Toronto, it would do no more than it was legally
required to do insofar as facilitating the purchase of Air Toronte by any other person. In so doing Air Canada may have
been playing "hard ball" as its behaviour was characterized by some of the counsel for opposing parties. It was
nevertheless merely openly asserting its legal position as it was entitled to do,

Furthermore thers was no evidence before Rosenberg I. or this court that the receiver had assumed that Air Canada
and CCFL's objective in making an offer was to interrupt the finalizing of the OEL agreement and to retain as long as
possible the Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada. Indeed, there was no
evidence to support such an assumption in any event although it is clear that 922 and through it CCFL and Air Canada
were endeavouring to present an offer to purchase which would be accepted and/or approved by the coart in preference
to the offer made by OEL.

To the extent that approval of the OEL agreement by Rosenberg J. was based on the alleged lack of good faith in
bargaining and improper motivation with respect to connector traffic on the part of Air Canada and CCFL, it cannot be
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supported.

1 would also point cut that, rather than saying there was no other offer before it that was final in form, it would have
been more accurate to have said that there was no unconditional offer before it.

In considering the material and evidence placed before the court T am satisfied that the receiver was at all times
acting in good faith, I have reached the conclusion, however, that the process which he used was unfair insofar as 922 is
concerned and improvident insofar as the two secutred creditors are concerned.

Ajr Canada had been negotiating with Soundair Cotporation for the purchase from it of Air Toronto fora
considerable period of time priot to the appointment of a receiver by the court. It had given a letter of intent indicating a
prospective sale price of $18,000,000. After the appointment of the receiver, by agreement dated April 30, 1990, Air
Canada continued its negotiations for the purchase of Air Toronto with the veceiver. Although this agreement contained
a clause which provided that the receiver "shall not negotiate for the sale .., of Air Toronto with any person except Air
Canada", it further provided that the receiver would not be in breach of that provision merely by receiving unsolicited
offers for all or any of the assets of Air Toronto. In addition, the agrecment, whick had a term commencing on April 30,
1990, could be terminated on the fifth business day following the delivery of a written notice of termination by one
party to the other. I point out this provision merely to indicate that the exclusivity privilege extended by the Receiver to
Air Canada was of short duration at the receiver's option.

As a result of due diligence investigations carried out by Air Canada during the month of April, May and June of
1990, Air Canada reduced its offer to 8.1 million dollars conditional upon there being $4,000,000 in tangible assets. The
offer was made on June 14, 1990 and was open for acceptance uatil June 29, 1990,

By amending agreement dated June 19, 1990 the receiver was released from its covenant to refrain from negotiating
for the sale of the Air Toronto business and assets to any person other than Air Canada. By virtue of this amending
agreement the receiver had put itself in the position of having a firm offer in hand with the right to negotiate and accept
offers from other persons. Air Canada in these circumstances was in the subservient position. The receiver, in the
excrcise of its judgment and discretion, allowed the Air Canada offer to lapse. On July 20, 1990 Air Canada served a
notice of termination of the April 30, 1990 agresment,

Apparently as a result of advice received from the recciver to the effect that the receiver intended to conduct an
auction for the sate of the assets and business of the Air Toronto Division of Soundair Corporation, the solicitors for Air
Canada advised the receiver by letter dated July 20, 1990 in part as follows:

Air Canada has instructed us to advise you that it does not intend to submit a further offer in the
atction process.

This statement together with other statements set forth in the letter was sufticient to indicate that Air Canada was not
interested in purchasing Air Toronto in the process apparently contemplated by the receiver at that time. It did not formn
a proper foundation for the receiver to conclude that there was no realistic possibility of selling Air Toronto to Air
Canada, either alone or in conjunction with sonie other person, in different circumstances. In June 1990 the receiver was
of the opinion that the fair value of Air Toronto was between $10,000,000 and $12,000,000,

In August 1990 the receiver contacted a number of interested parties. A number of offers were received which were
not deemed to be satistactory. One such offer, received on August 20, 1990, came as a joint offer from OEL and Air
Ontario {an Air Canada connector). It was for the sum of $3,000,000 for the good will relating to certain Air Toronto
routes but did not include the purchase of any tangible assets or leasehold interests.

In December 1990 the receiver was approached by the management of Canadian Partner (operated by OEL) for the
purpose of evaluating the benefits of an amalgamated Air Toronto/Air Partner operation. The negotiations continued
from December of 1990 to February of 1991 culminating in the OEL agreement dated March 8, 1991,
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On or before December, 1990, CCFL advised the receiver that it intended to malke a bid for the Air Toronto assets,
The receiver, in August of 1990, for the purpose of facilitating the sale of Air Toranto assets, commenced the
preparation of an operating memorandum. He prepared no less than six draft operating memoranda with dates from
October 1990 through March 1, 1991, None of these were distributed to any prospective bidder despite requests having
been received therefor, with the exception of an early draft provided to CCFL without the receiver's knowledge,

During the period December 1990 to the end of January 1991, the receiver advised CCFL that the offering
memorandum was in the process of being prepared and would be ready soon for distribution. He further advised CCFL
that it should await the receipt of the memorandum before submitting a formal offer to purchase the Air Toronto assets,

By late January CCFL had become aware that the receiver was negotiating with OEL for the sale of Air Toronto, In
fact, on February 11, 1991, the receiver signed a letter of intent with OEL wherein it had specifically agreed not to
negotiate with any other potential bidders or solicit any offers from others.

By letter dated February 25, 1991, the solicitors for CCFL made a written request to the Receiver for the offering
memorandum. The receiver did not reply to the letter because he felt he was precluded from so doing by the provisions
of the letter of intent dated February 11, 1991, Other prospective purchasers were also unsucecessful in obtaining the
promised memorandum to assist them in preparing their bids, It should be noted that exclusivity provision of the letter
of intent expired on February 20, 1991, This provision was extended on three oceasions, viz., February 19, 22 and
March 5, 1991. It is clear that from a legal standpoint the receiver, by refusing to extend the time, could have dealt with
other prospective purchasers and specifically with 922.

It was not mntil March 1, 1991 that CCFL had obtained sufficient information to enable it to make a bid through 922.
It succeeded in so doing through its own efforts through sources other than the receiver, By that time the receiver had
already entered into the letter of intent with OEL. Notwithstanding the fact that the receiver knew sinee December of
1999 that CCFL wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest that at any tine
such a bid would be in conjunction with Air Canada or that Air Canada was in any way connected with CCFL) it took
no steps to provide CCFL with information necessary to enable it to make an inteiligent bid and, indeed, suggested
delaying the making of the bid until an offering memorandum had been prepared and provided. In the meantime by
entering into the letter of intent with OEL it put itsclf in a position where it could not negotiate with CCFL or provide
the information requested.

On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised for the first time that the
receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in the
interim,

By letter dated March 1, 1991 CCFL advised the receiver that it intended to submit a bid, It set forth the essential
terms of the bid and stated that it would be subject to customary commetrcial provisions. On March 7, 1991 CCFL and
Air Canada, jointly through 922, submitted an offer to purchase Air Toronto upon the terms set forth in the letter dated
March 1, 1991. Itincluded a provision that the offer was conditional upon the interpretation of an interlender agreement
which set out the relative distribution of proceeds as between CCFL and the Royal Bank. It is common ground that it
was a condition over which the receiver had no control and accordingly would not have been acceptable on that ground
alone. The receiver did not, however, contact CCFL in order to negotiate or request the removal of the condition
although it appears that its agreement with OEL not to negotiate with any person other than OEL expired on March 6,
1991,

The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL which was
subsequently approved by Rosenberg J. That offer was accepted by the receiver on March 8, 1991, Notwithstanding the
fact that OEL had been negotiating the purchase for a period of approximately three months the offer contained a
provision for the sole benefit of the purchaser that it was subject to the purchaser obtaining:
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... 4 financing commitment within 45 days of the date hereof in an amount not less than the Purchase
Price from the Royal Bank of Canada or other financial institution upon terms and conditions acceptable
to them. In the event that such a financing commitment is not obtamed within such 45 day period, the
purchaser or OEL shall have the right to terminate this agreement upon giving written notice of
termination to the vendor on the first Business Day following the expiry of the said period.

The purchaser was also given the right to waive the condition.

In cffect the agreement was {antamount to a 45-day option to purchase excluding the right of any other person to
puschase Air Toronto during that period of time and thercafter if the condition was fuifilled or waived. The agreement
was, of course, stated to be subject to court approval.

Inn my opinion the process and procedute adopted by the receiver was unfair to CCFL. Although it was aware from
December 1990 that CCFL was interested in making an offer, it effectively delayed the making of such offer by
continually referring to the preparation of the offering memoranduin. It did not endeavour during the period December
1990 to March 7, 1991 to negotiate with CCFL in any way the possible terms of purchase and sale agreement. In the
result no offer was sought from CCFL by the receiver prior to February 11, 1991 and thercafter it put itself in the
position of being unable to negotiate with anyone other than OEL. The receiver, then, on March 8, 1991 chose to accept
an offer which was conditional in nature without prior consultation with CCFL (922) to see whether it was prepared to
remove the condition in its offer.

T do not doubt that the receiver felt that it was more likely that the condition in the OEL offer would be fulfilled than
the condition in the 922 offer. It may be that the receiver, having negotiated for a period of three months with OEL, was
fearful that it might lose the offer if OEL discovered that it was negotiating with another person. Nevertheless it seems
to me that it was imprudent and unfair on the part of the recetver to ignore an offer from an interested party which
offered approximately triple the cash down payment without giving a chance to the offeror to remove the conditions or
other terms which made the offer unacceptable to i, The potential loss was that of an agreement which amounted to
little more than an option in favour of the offeror.

In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in effect, it gave OEL the
opportunity of engaging in exclusive negotiations for a period of three months notwithstanding the fact that it knew
CCFL was interested in making an offer. The receiver did not indicate a deadline by which offers were to be submiited
and it did not at any time indicate the structure or nature of an offer which might be acceptable fo it.

In his reasons Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the information that they needed
and any allegations of unfairness in the negotiating process by the receiver had disappeared. He said [p. 31]:

They created a situation as of March 8, where the receiver was faced with two offers, one of which was
in acceptable form and one of which could not possibly be aceepted in its present form. The receiver
acted appropriately in accepting the OEL offer.

If he meant by "acceptable in form" that it was acceptable to the recciver, then obviously OEL had the unfair advantage
of its lengthy negotiations with the receiver to ascertain what kind of an offer would be acceptable to the receiver. If, on
the other hand, he meant that the 922 offer was unacceptabie in its form because it was conditional, it can hardly be said
that the OEL offer was more acceptable in this regard as it contained a condition with respect to financing terms and
condifions "acceptable fo them”.

It should be noted that on March 13, 1991 the representatives of 922 first met with the receiver to review its offer of
March 7, 1991 and at the request of the receiver withdrew the inter-lender condition from its offer. On March 14, 1991
OEL removed the financing condition from its offer. By order of Rosenberg J. dated March 26, 1991, CCFL was given
until April 5, 1991 to submit a bid and on April 5, 1991, 922 submitted its offer with the interlender condition removed.
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In my opinion the offer accepted by the receiver is improvident and unfair insofar as the two creditors are concerned.
It is not improvident in the sense that the price offered by 922 greatly exceeded that offered by OEL. In the final
analysis it may not be greater at all. The saljent fact is that the cash down payment in the 922 offer constitutes
approximately two-thirds of the contemplated sale price whereas the cash down payment in the OEL transaction
constitutes approximately 20 to 25 per cent of the contempiated sale price. In terms of absolute dollars, the down
payment in the 922 offer would likely exceed that provided for in the OEL agreement by approximately $3,000,000 to
$4,000,000.

In Re Beauty Connsellors of Canada Ltd., supra, Saunders J. said at p. 243 C.B.R.:

If a substantially higher bid turns up at the approval stage, the conrt should consider it. Such a bid may
indicate, for example, that the trustee has not properly cattied out its duty to endeavour to obtain the best
price for the estate. In such a case the proper course might be to refuse approval and to ask the trustee to
recommence the process.

I accept that statement as being an accurate statement of the law, I would add, however, as previously indicated, that
in determining what is the best price for the estate the receiver or court should not {imit its consideration to which offer
provides for the greater sale price. The amount of down payment and the provision or lack thereof to secure payment of -
the balance of the purchase price over and above the down payment may be the most important factor to be considered
and I am of the view that is so in the present case, Tt is clear that that was the view of the only creditors who can benefit
from the sale of Air Toronto.

{note that in the case at bar the 922 offer in conditional form was presented to the receiver before it accepted the
QFL offer. The receiver in good faith, although I believe mistakenly, decided that the OEL offer was the better offer. At
that time the receiver did not have the benefit of the views of the two secuted creditors in that regard. At the time of the
application for approval before Rosenberg J. the stated preference of the two interested creditors was made quite clear.
He found as a fact that knowledgeable creditors would not be anxious to rely on contingencies in the present
circumstances surrounding the airline industry. It is reasonable to expect that a receiver would be no less knowledgeable
in that regard and it is his primary duty to protect the interests of the creditors. In my view it was an improvident act on
the part of the receiver to have accepted the conditiona offer made by OEL and Rosenberg J. erred in failing to dismiss
the application of the receiver for approval of the OBL offer. It would be most inequitable to foist upon the two
creditors who have already been seriously hurt more nnnecessary contingencies.

Although in other circumstances it might be appropriate to ask the receiver to recommence the process, in my
opinion, it would not be appropriate to do so in this case. The only two interested creditors support the acceptance of the
922 offer and the court should so order.

Although I wouid be prepared to dispose of the case on the grounds stated above, some comment should be
addressed to the question of interference by the court with the process and procedure adopted by the receiver.

[ am in agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking being sold in this
casc was of a very special and unusual nature. As a result the ptocedure adopted by the receiver was somewhat unusual,
At the outset, ir accordance with the terms of the receiving order, it dealt solely with Air Canada. It then appears that
the receiver contemplated a sale of the assets by way of auction and still later contemplated the preparation and
distribution of an offering memorandum inviting bids. At some point, without advice to CCFL, it abandoned that idea
and reverted to exclusive negotiations with one interested party. This entire process is not one which is customary or
widely accepted as a general practice in the commercial world. It was somewhat unique having regard to the
circumstances of this case. In my opinion the refusal of the court to approve the offer accepted by the receiver would
not reflect on the integrity of procedures followed by court-appointed receivers and is not the type of refusal which will
have a tendency to undermine the fature confidence of business persons in dealing with receivers.




Page 21

Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it. He said it knew the
terms of the letter of intent in February 1991 and made no comment. The Royal Bank did, however, indicate to the
receiver that it was not satisfied with the contemplated price nor the amount of the down payment. It did not, however,
tell the receiver to adopt a different process in endeavouring to sell the Air Toronto assets. It is not clear from the
material filed that at the time it became aware of the letter of intent, it knew that CCFL was interested in purchasing Air
Toronto.

T am further of the opinion that a prospective purchaser who has been given an opportunity to engage in exclusive
negotiations with a receiver for relatively short periods of timme which are extended from time to time by the receiver
and who then makes a conditional offer, the condition of which is for his sole benefit and must be fulfilled to his
satisfaction unless waived by him, and which he knows is te be subject te court approval, cannot legitimately claim to
have been unfairly dealt with if the court refuses to approve the offer and approves a substantially better one,

In conclusion I feel that T must comment on the statement made by Galligan J.A. in his reasons to the effect that the
suggestion made by counsel for 922 constitutes evidence of lack of prejudice resulting from the absence of an offering
memorandurt. It should be pointed out that the court invited counsel to indicate the manner in which the problem
should be resolved in the event that the court concluded that the order approving the OEL offer should be set aside.
Thetre was no evidence before the court with respect to what additional information may have heen acquired by CCFL
since March 8, 1991 and no inquiry was madc in that regard. Accordingly, T am of the view that no adverse inference
should be drawn from the proposal made ag a result of the court's invitation.

For the above reasons T would allow the appeal with one set of costs to CCFE-922, set aside the order of Rosenberg
1., dismiss the receiver's motion with one set of costs to CCFL-922 and order that the assets of Air Toronto be sold to
numbered corporation 922246 on the terns set forth in its offer with appropriate adjustments to provide for the delay in
its execution. Costs awarded shall be payable out of the estate of Soundair Corperation. The costs incurred by the
receiver in making the application and responding to the appeal shall be paid to him out of the assets of the estate of
Soundair Corporation on a solicitor-and-client basis. I would make no order as to costs of any of the other parties or
interveners.

Appeal disimissed.
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REASONS FOR JUDGMENT GIVEN ORALLY ON
SEPTEMBER 24, 2010

BACKGROUND

1 On 24 February 2010, T issued an Initial Order under the CCAA protecting the assets of the Debtors and
Mis-en-cause (the WB Group). Ernst & Young was appointed Menitor.

2 On the same date, Bear Island Paper Company LLC (Bear Island} filed for protection of Chapter 11 of the US
Bankruptey code before the US Bankruptey Court for the Easterh District of Virginia.

3 On April 28, 2010, the US Bankruptcy Court issued an order approving a Sale and Investor Solicitation Process
("SISP") for the sale of substantially all of the WB Group's asscts. I issued a similar order on Aprit 29, 2010, no one
objected to the issuance of the April 29, 2010 order. no appeal was lodged in either jurisdiction.

4 The SISP caused several third partics to show some interest in the assets of the WG Group and led to the execution
of an Asset Sale Agreement (ASA) between the WB Group and BD White Birch Investment LLC ("BDWB"). The ASA
is dated August 10, 2010. Under the ASA, BDWB would acquire all of the assets of the Group and would:

a) assume from the Sellers and become obligated to pay the Assumed Liabilities (as defined
in the ASA);

b) pay US3$90 million in cash;

c) pay the Reserve Payment Amount (as defined);

d) pay all fees and disbursements necessary ot incidental for the closing of the transaction;
and

e) deliver the Wind Down Amount (as defined).
the whole for a consideration estimated between $150 and $178 million doliars.

5 BDWB was to acquire the Assets through a Stalking Horse Bid process. Accordingly, Motions were brought before
the US Bankruptey Court and before this Court for orders approving:

a) the ASA
b) BDWB as the stalking horse bidder
) The Bidding Procedures

6  On September 1, 2010, the US Bankruptey Court issued an order approving the foregoing without modifications.
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7 On September 10, 2010, T issued an order approving the foregoing with some modifications (mainly reducing the
Break-Up Fee and Expense Reimbursement clauses from an aggregate total sought of USS3 million, down to an
aggregste total not to exceed US$3 million).

8 My order also modified the various key dates of implementation of the above. The date of Septemnber 17 was set as
the limit to submit a qualified bid under stalking horse bidding procedures, approved by both Courts and the date of
September 2 1st was set as the auction date. Finally, the approval of the outcome of the process was set for September
24,2010%

9 No appeal was lodged with respect to my decision of September 10, 2010.
10  On September 17, 2010, Sixth Avenue Investment Co. LLC ("Sixth Aveme") submitted a qualified bid.

11 On September 21, 2010, the WB Group and the Monitor commenced the auction for the sale of the assets of the
group. The winning bid was the bid of BDWB at US$236,052,825.00.

12 BDWB's bid consists of

i US$90 million in cash allocated to the current assets of the WB Group;

i $4.5 million of cash allocated to the fixed assets;

i)  $78 million in the form of & credit bid under the First Lien Credit Agreement allocated to
the WB Group's Canadian fixed assets which are collateral to the First Lien Debt affecting
the WB Group;

iv) miscellaneous additional charges to be assumed by the purchaser,

13 Sixth Avenue's bid was equivalent to the BDWB winning bid less US$500,000.00, that is to say
US$235,552,825.00. The major difference between the two bids being that BDWB used credit bidding to the extent of
$78 million whilst Sixth Averme offered an additional $78 million in cash. For a full description of the components of
each bid, see the Monitor's Report of September 23, 2010,

14  The Sixth Avenue bidder and the BDWDB bidder are both former lenders of the WB Group regrouped i new
entities.

15 On April 8, 2005, the WB Group entered into a First Lien Credit Agreement with Credit Suisse AG Cayman
Islands and Credit Suisse AG Toronto acting as agents for a number of lenders,

16  Asof February 24, 2010, the WB Group was indebted towards the First Lien Lenders under the First Lien Credit
Agpreement in the approximate amount of $438 million (including interest). This amount was secured by all of the
Sellers' fixed assets. The contemplated sale following the auction includes the WB Group's fixed assets and
wnencumbered assets.

17 BDWB is comprised of a group of fenders under the First Lien Credit Agreement and hold, in aggregate
approximately 65% of the First Lien Debt. They are also "Majority Lenders" under the First Lien Credit Agreement
and, as such, arc entjtled to make certain decisions with respect to t he First Lien Debt including the right to use the
security under the First Lien Credit Agreement as tool for credit bidding,

18  Sixth Avenue is comprised of a group of First Lien Lenders holding a minority position in the First Lien Debt
(approximately 10%). They are not "Majority Lenders" and accordingly, they do not benefit from the same advantages
as the BDWS group of First Lien Lenders, with respect to the use of the security on the fixed assets of the WB Group,
in a credit bidding process?,

19  The bidding process took place in New York on September 21, 2010, Only two bidders were involved: the
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winning bidder (BDWB) and the losing bidder? (Sixth Avenue).

20 Inits Intervention, BDWB has analysed all of the rather complex mechanics allowing it to use the system of credit
bidding as well as developing reasons why Sixth Avenue could not bencfit from the same privilege. In addition to
certain arguments developed in the reasons which follow, [ also accept as my own BDWB's submissions developed in
section (), paragraphs [40] to [53] of its Intervention as well as the arguments brought forward in paragraphs [54] to
[60] validating BDWB's specific right to credit bid in the present circumstances.

21 Essentially, BDWB establishes its right to credit bid by referring not only to the September 10 Court Order but
also by referring to the debt and security documents themselves, namely the First Lien Credit Agreement, the US First
Lien Credit Agreement and under the Canadian Security Agreements whereby the "Majority Lender” may direct the
*Agents" to support such credit bid in favour of such "Majority Lenders”, Conversely, this position is not available to
the "Minority Lenders™. This reasoning has not been seriously challenged before e,

22 The Debtors and Mis-en-cause are now asking me to approve the sale of all and/or substantially all the assets of
the WB Group to BDWB. The disgruntied bidder asks me to not only dismiss this application but also to declare it the
winning bidder or, alternatively, to order a new auction.

23 On September 24, 2010, I delivered oral reasons in support of the Debtors’ Motion to approve the sale. Here is a
transoript of these reasons.

REASONS (delivered orally on September 24, 2010}

24 ] am asked by the Petitioners to approve the sale of substantially all the WB Group's assets following a bid process
in the form of a "Stalking Horse" bid process which was not only announced in the originating proceedings in this file, I
believe back in early 2010, but more specifically as from May/June 2010 when I was asked to authorise the Sale and
Investors Solicitation Process (SISP). The SISP order led to the canvassing of proposed bidders, qualified bidders and
the eventual submission of a "Stalking Horse" bidder. In this context, a Motion to approve the "Stalking Horse" Bid
process to approve the assets sale agreement and to approve a bidding procedure for the sale of substantially all of the
assets of the WB Group was submitted and sanctioned by my decision of September 10, 2010.

25 Inote that throughout the implementation of this sale process, all of its various prefiminary steps were put in place
and approved without any contestation whatsoever by any of the interested stakeholders except for the two construction
lien holders KSH* and SIII3 who, for very specific reasons, took a strong position towards the process itself (not that
much with the bidding process but with the consequences of this process upon their respective claims.

26 The various arguments of KSH and S against the entire Stalking Horse bid process have now become moot,
considering that both BDWB and Sixth Avenue have agreed to honour the construction liens and to assume the value of
same (to be later determined).

27 Today, the Motion of the Debtors is principally contested by a group which was identified as the "Sixth Avenue”
bidders and more particularly, identified in paragraph 20 of the Motion now before me. The "Stalking Horse" bidder, of
course, is the Black Diamond group identified as "BD White Birch Investment LLC". The Dune Group of companies
who are also secured creditors of the WB Group are joining in, supporting the position of Sixth Avenue. Their
contestation rests on the argument that the best and highest bid at the auction, which took place in New York on
September 21, should not have been identified as the Black Diamond bid. To the contrary, the winning bid should have
been, according to the contestants, the "Sixth Avenuc" bid which was for a lesser dollar amount ($500,000.00), for 2
larger cash amount (approximately $78,000,000.00 more cash) and for a different allocation of the purchase price.

28  Notwithstanding the foregoing, the Monitor, in its report of August 23, supports the "Black Diamond" winning bid
and the Monitor recoinmends to the Court that the sale of the assets of the WB Group be made on that basis,
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29 The main argument of "Sixth Avenue" as averred, sometimes referred to as the "bitter bidder”, comes from the
fact that the winning bid relied upon the tool of credit bidding to the extent of $78,000,000.00 in arriving at its total
offer of $236,052,825.00.

30 If I take the comments of "Sixth Avenue”, the usc of credit bidding was not only a surprise, but a rather bad
surprise, in that they did not really expect that this would be the way the "Black Diamond" bid would be ultimately
constructed, However, the possibility of reverting to credit bidding was something which was always part of the
process. I quote from paragraph 7 of the Motion to Approve the Sale of the Assets, which itself quotes paragraph 24 of
the SISP Order, stating that:

24, Notwithstanding anything herein te the contrary, including without imitation, the
bidding requirements herein, the agent under the White Birch DIP Facility (the "DIP
Agent™) and the agent te the WB Group's first lien term loan kenders (the First Lien Term
Agent™), on behalf of the lenders under White Birch DIP Facility and the WB Group's first
Jien term loan lenders, respectively, shall be deemed Qualified Bidders and any bid
submitted by such agent on behalf of the respective lenders in respect of all or a portien of
the Assets shall be deemed both Phase 1 Qualified Bids and Phase 2 Qualified Bids. The
DIP Agent and First Lien Term Agent, on behalf of the lenders under the White Birch DIP
Faeility and the WB Group's first lien term loan lenders, respeetively, shall be permitied in
their sole diseretion, to eredit bid up to the full amount of any allowed securc claims under
the White Birch DIP Facility and the first Ken term loan agreement, respectively, to the
extent permitted under Section 363(k) of the Bankruptcy Code and other applicable law,"

31 The words "and other applicable law™" could, in 1y view, tolerate the inclusion of similar rules of procedure in the
province of Quebec.

32 The possibility of revesting to credit bidding was also mentioned in the bidding procedure sanctioned by my
decision of September 10, 2010 as follows and T now quote from paragraph 13 of the Deblors' Motion:

13, Notwithstanding anything herein to the contrary, the applicable agent
under the DIP Credit Agreement and the application agent under the
First Lien Credit Agreement shall cach be entitled te credit bid pursuant
to Section 363(k) of the Bankruptey Code and other applicable law,

33 Tdraw from these excerpts that when the "Stalking Horse” bid process was put in place, those bidders able o
benefit from a credit bidding situation could very well revert to the use of this lever or tool in order to arrive at a better
bid?.

- 34 TFurthermore, many comments were made today with respect to the dollar value of a eredit bid versus the dollar
value of a cash bid. I think that it is appropriate to conclude that if credit bidding is to take place, it goes without saying
that the amount of the credit bid should not exceed, but should be allowed to go as, high as the face value amount of the
credit instrument upen which the credit bidder is allowed to rely. The credit bid should not be limited to the fair market
value of the corresponding encumbered assets. It would then be just impossible to function otherwise because it would
require an evaluation of such encumbered assets, a difficult, complex and costly exercise.

35  Our Courts have always accepted the dollar value appearing on the face of the instrument as the basis for credit
bidding. Rightly or wrongly, this is the situation which prevails,

36  Many arguments were brought forward, for and against the respective position of the two opposing bidders. At the
end of the day, it is my considered opinion that the "Black Diamond"” winning bid sheuld prevail and the "Sixth
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Avenue" bid, the bitter bidder, should fail,

37 1 have dealt briefly with the process. I don't wish to go through every single step of the process but | reiterate that
this process was put in place without any opposition whatsocver. It is not enough to appear before a Court and say:
"“Well, we've got nothing to say now. We may have something to say fater” and then, use this argument to reopen the
entire process once the result is known and the result turns out to be not as satisfactory as it may have been expected, In
other words, silence sometimes may be equivalent to acquiescence. All stakeholders knew what to expect before
walking into the auction room.

38 Once the process is put in place, once the various stakeholders accept the rules, and once the accepted rules call
for the possibility of credit bidding, [ do not think that, at the end of the day, the fact that credit bidding was used as a
tool, may be raised as an argument to set aside a valid bidding and auction process.

39  Today, the process is completed and to allow "Sixth Avenue" to come before the Court and say: "My bid is
essentially better than the other bid and Court ratify my bid as the highest and best bid as opposed to the winning bid" is
the equivalent to a complete eradication of all proceedings and judgments rendered to this date with respect to the Sale
of Assets authorized in this file since May/June 2010 and T am not prepared to accept this as a valid argument. Sixth
Avenue should have expected that BDWB would want to revert to credit bidding and should have sought a modification
of the bidding procedure in due time.

40  The parties have agreed to go through the bidding process. Once the bidding process is started, then there is no
coming back, Or if there is coming back, it is because the process is vitiated by an illegality or non-compliance of
proper procedures and not because a bidder has decided to credit bid in accordance with the bidding procedures
previously adopted by the Court.

41  The Court cannot take position today whichk would have the effect of annihilating the auction which took place Iast
week, The Court has to take the result of this auction and then apply the necessary test to approve or not to approve that
result. But this is not what the contestants before me ask me to do. They are asking me to make them win a bid which
they have lost.

42 Ttshould be remembered that "Sixth Avenue" apreed to continue to bid even after the credit bidding tool was used
in the bidding process during the auction, If that process was improper, then "Sixth Avenue" should have withdrawn or
should have addressed the Court for directions but nothing of the sort was done. The process was allowed to continue
and it appears evident that it is only because of the end result which is not satisfactory that we now have a contestation
of the results.

43 The arguments which were put before me with a view to setting aside the winning bid (leaving aside those under
Section 36 of the CCAA to which I will come to a minute) have not convinced ine to set it aside. The winning bid
certainly satisfies a great number of interested parties in this file, including the winning bidders, including the Monitor
and several other creditors.

44  Thave adverse representations from two specific groups of creditors who are secured creditors of the White Birch
Group prior to the issue of the Initial Order which have, from the beginning, taken strong exceptions to the whole
process but nevertheless, they constitute a lintited group of stakeholders. I cannot say that they speak for more interests
than those of their own. I do not think that these creditors speak necessarily for the mass of unsecured creditors which
they allege to be speaking for. I see no benefit to the tmass of creditors in accepting their submissions, other than the fact
that the Moritor will dispose of US$500,000.00 less than it will if the winning bid is allowed to stand.

45 1 now wish to address the question of Section 36 CCAA.

46 In order to approve the sale, the Court must take into account the provisions of Section 36 CCAA and in my
respectful view, these conditions are respected.
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Section 36 CCAA reads as follows:

36. (1) A debtor company in respect of which an erder has been made under this Act may
not sell or etherwise dispose of assets outside the ordinary course of business unless
authorized to do so by a court. Despite any requirement for shareholder approval,
including ene under federal or provincial law, the court may authorize the sale or
disposition even if shareholder approval was net obtained,

(2) A company that applies te the court for an autherization is to give notice of the
application to the secured creditors who are likely to be affected by the proposed sale or
disposition.

(3) In deciding whether to grant the autherization, the court is to consider, among other
things,

(a) whether the process lcading to the proposed sale or disposition was reasonable in the
circumstances;

() whether the monitor approved the proc ess leading to the proposed sale or dispesition;

{¢) whether the monitor filed with_the court a report stating that in their opinion the sale or
disposition would be more beneficial to the ereditors than a sale or disposition under a
bankruptcy;

() the extent to which the ereditors were consulted;

() the elfcets of the proposed sale or dispoesition on the ereditors and other interested
parties; and

(/) whether the consideratipn to be received for the assets is reasonable and {air, taking into
account their market vaiue,

(4) If the propesed sale or disposition is to a persen who is related to the company, the court
may, after considering the factors referred to in subsection (3), grant the autherization only
if it is satisficd that

(a) good faith efforts were made to sell or otherwise disposc of the assets to persons who are
not related to the company; and

(b) the consideration te be received is superior to the consideratien that would be received
under any other offer made in accordance with the process leading to the proposed sale or
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disposition.

(5) For the purpose of subsection (4), a person who is related to the company inchedes

{a) a director or officer of the company;

{b) a person who has or has had, directly or indirectly, control in fact of the company; and

{c) a person who is related to a person described in paragraph (a) or (4).

(6) The court may autherize a sale or dispgsition free and clear of any security, cliarge or
other restriction and, if it dees, it shall also order that other asscts of the company or the
procceds of the sale or disposition be subject to a sceurity, eharge or other restriction in
favour of the creditor whose security, charge or ether restriction is to be affected by the
order,

¢7) The court may grant the authorization only if the court is satisfied that the company can
and will make the payments that would have been required under paragraphs 6(4)(«) and
{8)(@) if the court had sanctioned the comproemisce or arrangement.

2005, ¢. 47, 5. 131; 2007, c. 36, 5. 78.

{added underlining)

48 The elements which can be found in Section 36 CCAA are, first of all, not limsitative and secondly they need net to
be all fulfilled in order to grant or not grant an order under this section,

49 The Court has 1o look at the transaction as a whole and essentially decide whether or not the sale is appropriate,
fair and reasonable. Tn other words, the Court could grant the process for reasons others than those mentioned in Section
36 CCAA or refuse to grant it for reasons which are not mentioned in Section 36 CCAA.

50 Nevertheless, [ was given two authorities as {o what should guide the Court in similar circumstances, I refer firstly
to the comments of Madame Justice Sarah Peppall in Canwest 2002 CarswellOnt 3509, and she writes at paragraph 13:

"The proposed disposition of assets meets the Section 36 CCAA criteria and those sct forth
in the Royal Bank v, Soundair Corp. decision, Indeed, to a large degree, the criteria overlap.
The process was reasonable as the Monitor was content with it (and this is the case here).
Sufficicnt efforts were made to attract the best possible bid {this was done here through the
process, | don't have to review this in detail); the SISP was widely publicized (I am given to
understand that, in this present instance, the SISP was publicized enough to generate the interest
of many interested bidders and then a sinatler group of Qualified Bidders which ended up in the
choice of one "Stalking Horse" bidder); ample time was given to prepare offers; and there was
integrity and no unfairness in the process. The Monitor was intimately involved in
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supervising the SISP and also made the Superior Cash Offer recommendation. The
Megnitor had previously advised the Court that in its opinien, the Support Transaction was
preferable to a bankruptey (this was all done in: the present case.) The logical extension of
that conclusion is that the AHC Transaction is as well (and, of course, understand that the
words "preferable to a banlaruptcy” must be added 1o this last sentence}. The effcet of the
proposed sale on other interested parties is very positive. (It doesn't mean by saying that, that
it is positive upon all the creditors and that no creditor will not suffer from the process but given
the representations made before me, I have to conclude that the propesed sale is the better
solution for the creditors taken as a whole and not taken specifically one by one) Amongst other
things, it provides for a going concern outcome and significant recoveries for both the
sccured and unsecured ereditors.

51 Here, we may have an argument that the sale will not provide significant recoveries for unsecured creditors but the
question which needs to be asked is the following: "Is it absolutcly necessary to provide interest for all classes of
creditors in order to approve or 10 set aside a "Stalking Horse bid process"?

52 Inmy respectful view, it is not necessary. It is, of course, always better to expect that it will happen but
unfortunately, in any restructuring venture, some creditors do better than others and sometimes, some creditors do very
badly. That is quite unfortunate but it is also true in the bankruptcy alternative. In any event, in similar circumstances,
the Court must rely upon the final recommendation of the Monitor which, in the present instance, supports the position
of the winning bidder.

53  In Nortel Networks, Mister Fustice Morawetz, in the context of a Motion for the Approval of an Assets Sale
Agreement, Vesting Order of approval of an intellectual Property Licence Agreement, etc. basically took a similar
position { [2609] O.J. No. 4487, 2009 CarswellOnt 4838, at paragraph 35):

"The duties of the Court in reviewing a proposed sale of assets arc as folows:

1) It should consider whether sufficient effort has been made to obtain the best price
and that the debtor has not acted improvidently;

2) It should consider the intercsts of all parties;

3) It should consider the efficacy and integrity of the process by which offers have
been obtained;

4) and it should consider whether there has been unfairness in the working out of the
process.”

54  Tagree with this statement and it is my belief that the process applied to the present case meets these criteria.

55 Iwill makeno comment as to the standing of the "bitter bidder”. Sixth Avenue mayo have standing as a
stakeholder while it may not have any, as a disgruntled bidder,

56 Iam, however, impressed by the comments of my colleague Clément Gascon, j.s.c. in Abitibi Bowater, in his
decision of May 3rd, 2010 where, in no unclear terms he did not think that as such, a bitter bidder should be allowed a
second strilke at the proverbial can.
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57 There may be other arguments that could need to be addressed in order to give satisfaction to all the arguments
provided to me by counsel, Again, this has been a long day, this has been a very important and very interesting debate
but at the end of the whole process, I am satisfied that the integrity of the "Stalking Horse" bid process in this file, as it
wag put forth and as it was conducted, meets the criteria of the case law and the CCAA. Tdo not think that it would be
in the interest of any of the parties before me today to conclude otherwise, If T were to conclude otherwise, I would
certainly not be able to grant the suggestion of "Sixth Avenue", to qualify its bid as the winning bid; I would have to
eradicate the entire process and cause a new auction to be held. I am not prepared to do that,

58  1believe that the price which will be paid by the winning bidder is satisfactory given the whole circumstances of
this file. The terms and conditions of the winning bid are also acceptable so as a result, ¥ am prepared to grant the
Motion. I do not know whether the Order which you would like me to sign is available and I know that some wording
was to be reviewed by some of the parties and attorneys in this room. I don't know if this has been done. Has it been
done? Are KSH and STII satisfied or content with the wording?

Attorney:

! believe, Mister Justice, that KSH and ST have... ...their satisfaction with the wording. I believe
also that Dow Jones, who's present, ... ...their satisfaction. However, AT&T has communicated
that they wish to have some minor adjustments.

The Court:

Are you prepared to deal with this now or do you wish to deal with it during the week-end and
submit an Order for signature once you will have ironed out the difficulties, unless there is a
major difficulty that will require further hearing?

Attorney:

I think that the second option you suggested is probably the better one. So, we'd be happy to
reach an agreement and then submit it to you and we'll recirculate everyone the wording.

The Court:

Very well,

The Motion to Approve the Sale of substantially all of the WB Group assets (no. 87) is granted,
in aceordance with the terms of an Order which will be completed and circulated and which will
be submitted to me for signature as of Monday, next at the convenjence of the parties;

The Motion of Dow Jones Company Inc. (no. 79) will be continued sine die;

The Amended Contestation of the Motion to Approve the Sale (no. 84) on behalf of "Sixth
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Avenue" is dismissed without costs (I believe that the debate was worth the effort and it will
serve no purpose to impose any cost upon the contestant};

Also for the position taken by Dunes, there is no formal Motion before me but Mr. Ferland's
position was important to the whole debate but I don't think that costs should be imposed upon
his client as well;

The Motion to Stay the Assignment of a Contract from AT&T (no. 86) will be continued sine die;

The Intervention and Memorandum of arguments of BD White Birch Investment LLC is
granted, without cosis.

ROBERT MONGEON, 1.5.C.

cp/efglspt/qlana/qleal/glmlt

1 See mmy Order of September 10, 2010,

2 For a more comprehensive analysis of the refationship of BDWB members and Sixth Avenue members as lendors under the original First
Lien Credit Agreement of April 8, 2005, see paragraphs 15 to 19 of BDWB's Intervention.

3 Sometimes referred to as the "bitter bidder” or "disgruntied bidder" See Re: Abiribi Bowater 2010 QUCS 1742 {Gascon 1.)
4 KSH Schations Ine.
5 Serviee d'lmpartition Industriel Ine.

6 The eoncept of eredit bidding is not foreign to Quebec civil law and procedure. See for example articles 689 and 730 of the Quebec code
of Civil Procedure which read as follows: 689. The purchase price must be paid withia five days, at the expiry of which time intcrest
begins to run. Nevertheless, when the immovable is adjudged to fhe seizing ereditor or any hypothecary creditor who has filed an
opposition ar whosc elaim is mentioned in the statement certificd by the registrar, he may retain the purchase-money to the extent of
the clain until the judgment of distribution is served upon him. 730, A purchaser who has not paid the purchase price must, within
ten days after the judgment of hemologation is transmitted to him, pay the sheriff the amounts necessary to satisfy the claims which
have priority over his awn; if he fails to do so, any interested party may demand the resake of the immovable upon lim for false
hidding. When the purchaser has fulfilled his obligatien, the sheriff must gwe him a certifieate that the purchase priee has been paid
in full. See alse Denis Ferland and Benoit Emcry, 4dme edition, vohime 2 (Editions Yvon Blais (2003}): "La lei préveit donc que,
Torsque Fimmeuble est adjugé au saisissant ou & un créancier hypothéeaire qui a fait appositien, ou dont Ia créance est portée A éiat
certifié par I'ofticier de Ia publicité des dreits, Fadjudicataire peut retenir Ie prix, y compris le prix minimum annoencé dans l'avis de
vente {art, 678, al. 1, ¢), 688.1 C.p.c.}, jusqu'd concurrence de sa créance et tant que ne lul a pas éi¢ signifié¢ le jugement de
dlstr:butmn plevu a I‘artrclc 730 Cp.c. {art 689 al 2 C.p.c.). lin'avwra alars 3 payer, daos ]eq c:ng jnurs suivant ia sxgmf’caliml dc ce

{art. 736, al, 1 C.p.c ,). La Cour d'appel a déclaré, A ce sujet, que puisque le deuxiéme alinéa de 1'article 689 C.p.c. est une exception a
Ja régle du patement lors de In vente par I'adjudicataire du prix minimal d'adjudieation (art. 688.1, ak 1 C.p.c.) et i celle du
paiement du solde du prix d'adjndication dans les cing Jours sutvants (art. 689, al. 1 C.p.c.}, it dnit Etre interprété de fagon
restrictive. Le sens du met "créance”, contenu dans cet article, ne permet alors 3 Fadjudicataire de retenir que la partie de sa
créaoce qui est colloquée ou susceptible de étre, tout en tenant compte des priorités étahlies par la lol." See, finally, Mentreal Trust
vs Jort Investment Inc. ( J.E. 80-220 (C.8.)), Eugéne Marcoux Inc. v. Coté {19907 RJ.Q. 1221 (C.A).

7 The SISP, the bidding procedure and corresponding ordets recognize the principle of credit bidding at the auction #nd these orders were
siot the subject of any appeal procedure. See paragraphs 24, 25 and 26 of BDWB's Intervention. As for the right to credit bid i a sale by
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auction under the CCAA, see Re: Maax Corporation {QSC. no. 500-11-633561-081, July 10, 2008, Buffoni 1) See also Re: Bralnhunter
{OSC Conunercial List, no. 09-8482-00CL, January 22, 2010).
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Case Name:
Canwest Global Communications Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S.C. 1985, C-36, as amended
AND IN THE MATTER OF a Preposed Plan of Compromise or
Arrangement of Canwest Global Communications Corp. and
the other applicants listed on Schedule "A"

[2009] 0.3, No. 4788

Court File No. CV-09-8241-O0CL

Ontario Superior Court of Justice
Comimercial List

S.E. Pepall J.

November 12, 2009,

{43 paras.}

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Compromises and
arrangements - Applications -- Sanction by court — Application by a group of debtor companies for approval of an
agreement that would enable them to restructure their business affairs, allowed -- Applicants were under the protection
of the Companies’ Creditors Arvangement Act -- Agreeinent was approved because it facilitated the restructuring of the
applicants to enable thein to become viable and competitive industry participants and it was fair - Related iransaction
regarding the transfer of the business and asseis of a newspaper that the applicants had an interest in did not require
Court approval under s. 36 of the Act because it was an internal corporate reorganization which was in the ordinary
course of business -- Cotnpanies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, 5. 36.

Application by a group of debtor companies and entities for an order approving a Transition and Reorganization
Agreement between them and other related parties. The applicants were granted protection under the Companies'
Creditors Arrangement Act on October 6, 2009, They were engaged in the newspaper, digital media and television
business. The A gresment pertained to the restructuring of the applicants’ business affairs. It was an internal
reorganization transaction that was designed to realign shared services and assets within the corporate family that the
applicants belonged to. The Agreement was entered into aftcr extensive negotiations between the parties who were
affected by it. The Monitor, who was appointed under the Act, concluded that this transaction had several advantages
over a liguidation.

HELD: Application allowed. Court approval under s. 36 of the Act was required if a debtor company under the
protection of the Act proposed to sell or dispose of assets outside the ordinary course of business. It did not apply to a
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transaction regarding the transfer of the assets and business of a newspaper that the applicants had an interest in because
it was an internal corporate reorganization which was in the ordinary course of business, The Agreement was approved
because it facilitated the restructuring of the applicants to enable them to become viable and competitive industry
participants and it was fair. Tt also allowed a substantial number of the businesses operated by the applicants to continue
as going concerns. The Agreement did not prejudice the applicants' major creditors. In the absence of the Agreement the
newspaper would have to shut down and most of its employees would lose their employment. The stay that was granted
under the Act was extended to enable the applicants to continue to work with their various stakeholders on the
preparation and filing of a proposed plan of arrangentent.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act,

Bulk Sales Act, R.S.0. 1990, c. B.14,

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, 5. 2{1), 5. 2(1), 5. 36, 5. 36(1), 5. 36(4), 5. 36(7)
Counsel:

Lyndon Barnes and Jeremy Dacks for the Applicants.

Alan Merskey for the Special Committee of the Board of Directors of Canwest.

David Byers and Maria Konyulkhova for the Menitor, FTT Consulting Canada Inc.

Benjamin Zarneit Tor the Ad Hoc Committee of Notcholders,

Peter J. Oshorne for Proposed Management Directors of National Post.

Andvew Kent and Hilary Clarke for Bank of Nova Scotia, Agent for Senior Secured Lenders to LT Entities.
Steve Weisz for CIT Business Credit Canada Inc.

Amanda Darroch for Communication Workers of America.

Alena Thouin for Superintendent of Financial Services.

REASONS FOR DECISION
S.E.PEPALL J.:--

Relief Requested

1 The CMI Entities move for an order approving the Transition and Reorganization Agreement by and among
Canwest Global Communications Corpotation {("Canwest Global"), Canwest Limited Partnership/Canwest Societe en
Commandite (the "Limited Partnership™), Canwest Media Inc. ("CMI"), Canwest Publishing Inc./Publications Canwest
Inc ("CPI"), Canwest Television Limited Partnership {("CTLP") and The National Post Company/La Publication
National Post {the "National Post Company™) dated as of October 26, 2009, and which includes the New Shared
Serviees Apreement and the National Post Transition Agreement.
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2 Tu addition they ask for a vesting order with respect to certain assels of the National Post Company and a stay
extension order.

3 At the conclusion of oral argument, T granted the order requested with reasons to foliow,

Backround Facis
(a}  Darties

4 The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company, and certain subsidiaries
were granted Companies’ Creditors Arrangement Act ("CCAA") protection on Oct 6, 2009, Certain others including the
Limited Partnership and CPI did not seek such protection. The term Canwest will be used to refer to the entire
enterprise.

5 The National Post Company is a generat partnership with units held by CMI and National Post Holdings Ltd. (a
wholly owned subsidiary of CMI). The National Post Company carries on business publishing the National Post
newspaper and operating related on line publications,

&) History

6 To provide some context, it is helpful to briefly review the history of Canwest. In general terms, the Canwest
enterprise has two business lines: newspaper and digital media on the one hand and television on the other, Prior to
2005, all of the businesses that were wholly owned by Canwest Global were operated directly or indirectly by CMI
using its former name, Canwest Mediaworks Inc. As one unified business, support services were shared. This included
such things as exccutive services, information technology, human resources and accounting and finance.

7 InOctober, 2005, ag part of a planned income trust spin-off, the Limited Partnership was formed to acquire
Canwest Globai's newspaper publishing and digital media entities as well as certain of the shared services operations.
The National Post Company was cxcluded from this acquisition due to its lack of profitability and unsuitability for
inclusion in an income trust. The Limited Partnership entered into a credit agreement with a syndicate of lenders and the
Bank of Nova Scotia as administrative agent. The facility was guaranteed by the Limited Partner's general partner,
Canwest (Canada) Tnc, ("CCI"), and its subsidiaries, CPI and Canwest Books Inc. (CBI") (collectively with the Limited
Partnership, the "LP Entities"), The Limited Parinership and its subsidiaries then operated for a couple of years as an
income trust.

8 Inspite of the income trust spin off, there was still a need for the different entities to continue to share services.
CMI and the Limited Partnership entered into various agreements to govern the provision and cost allocation of certain

~ services between them. The following features characterized these arrangerments:

the service provider, be it CMI or the Limited Partnership, would be entitled to reimburse-
ment for alt costs and expenses incurred in the provision of services;

-- shared expenses would be allocated on a conunercially reasonable basis consistent with
past practice; and

- neither the reiimbursement of costs and expenses nor the payment of fees was intended to
result in any material financial gain or toss to the service provider,

9 The multitude of operations that were provided by the LP Entities for the benefit of the National Post Compaty
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rendered the latter dependent on both the shared services arrangements and on the operationat synergies that developed
between the National Post Company and the newspaper and digital operations of the LP Entities.

10 n 2007, following the Federal Government's announcement on the future of income fund distributions, the
Limited Partnership effected a going-private transaction of the income trust. Since July, 2007, the Limited Partnership
has been a 100% wholly owned indirect subsidiary of Canwest Global. Although repatriated with the rest of the
Canwest enterprise in 2007, the IP Entities have separate credit facilities from CMI and continue to participate in the
shared setvices arrangements, In spite of this mutually beneficial interdependence between the LP Entities and the CMI
Entities, given the history, there are mnisalignments of personnel and services.

(c) Restructuring

11 Both the CMI Entities and the LP Bntities are pursuing independent but coordinated restructuring and
reotganization plans. The former have proceeded with their CCAA filing and prepackaged recapitalization transaction
and the latter have entered into a forbearance agreement with certain of their senior lenders. Both the recapitalization
transaction and the forbearance agreement contemplate a disentanglement and/or a realignment of the shared services
arrangements. In addition, the term sheet relating to the CMI recapitalization transaction requires a transfer of the assets
and business of the National Post Company to the Limited Partnership.

12 The CMI Entities and the LP Entities have now entered into the Transition and Reorganization Agreement which
addresses a restructuring of these inter-entity arrangements. By agreement, it is subjeet to court approval. The terms
were negotiated amongst the CMI Entities, the LF Bntitics, their financial and legal advisors, their respective chief
restructuring advisors, the Ad Hoc Committee of Noteholders, certain of the Limited Partnership's senior lenders and
their respective financial and legal advisors.

13 Schedule A to that agreement is the New Shared Services Agreement, It anticipates a cessation or renegotiation of
the provision of certain services and the elimination of certain redundancies. It aiso addresses a realignment of certain
employees who are misaligned and, subject to approval of the relevant regulator, a transfer of certain misafigned
pension plan participants to pension plans that arc sponsored by the appropriate party. The LP Entities, the CMI Chief
Restructuring Advisor and the Monitor have consented to the entering into of the New Shared Services Agreement,

14  Schedule B to the Transition and Reorganization Agrecment is the National Post Transition Agreement.

15  The National Post Company has not generated a profit since its inception in 1998 and continues to suffer operating
Josses. Tt is projected to suffer a net loss of $9.3 million in fiscal year ending August 31, 2009 and a net loss of $0.9
miltion in September, 2009. For the past seven years these losses have been funded by CMI and as a resuit, the National
Post Company owes CMI approximately $139.1 miilion. The members of the Ad Hoe Committee of Noteholders had
agreed to the continued funding by CMI of the National Post Company's short-term liquidity needs but advised that they
wete no longer prepared to do so afier October 30, 2009. Absent funding, the National Post, a national newspaper,
would shut down and cmployment would be lost for its 277 non-unionized employees. Three of its employees provide
services to the 1P Entities and ten of the LP Entities' employees provide services to the National Post Comnpany. The
National Post Company maintains a defined benefit pension plan registered under the Ontario Pension Benefits Act. It
has a solvency deficiency as of December 31, 2006 of $1.5 million and a wind up deficiency of $1.6 million.

16 The National Post Company is also a guarantor of certain of CMI's and Canwest Global's secured and unsecured
indebtedness as follows:

Irish Holdco Secured Note - $3187.3 million
CIT Secured Facility -- $10.7 million

CMI Senior Unsecured Subordinated Notes - US$393.2 million
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Trish Holdco Unsecured Note -- $430.6 million

17 Under the National Post Transition Agreement, the assets and business of the National Post Company will be
transferred as a going concern to a new wholly-owned subsidiary of CP1I (the "Transferee"), Assets excluded from the
transfer include the benefit of all msurance policies, corporate charters, minute books and related materials, and
amounts owing to the National Post Company by any of the CMI Entities.

18 The Transferce will asstume the following labilities: accounts payable to the extent they have not been due for
more than 90 days; accrued expenses to the extent they have not been due for more than 90 days; deferred revenue; and
any amounts due to employees. The Transferee will assume all liabilities and/or obligations (including any unfunded
fiability) under the National Post pension plan and benefit plans and the obligations of the National Post Company
under contracts, licences and permits relating to the business of the National Post Company. Liabilities that are not
expressly assumed are excluded from the transfer including the debt of approximately $139.1 million owed to CMI, all
liabilities of the National Post Company in respect of borrowed money including any related party or third party debt
{but not including approximately $1,148,365 owed to the LP Entities) and contingent liabilities relating to existing
litigation claims.

19 CPI will cause the Transferee to offer employment to all of the National Post Company's employees on terms and
conditions substantially similar to those pursnant to which the employees are currently employed.

20 The Transferee is to pay a portion of the price or cost in cash: (1) $2 million and 56% of the National Past
Company's negative cash flow during the month of October, 2009 (to a maximum of $1 million), less (ii) & reduction
equal to the amount, if any, by which the assumed liabilities estimate as defined in the National Post Transition
Agreement exceeds $6.3 million.

21 The CMI Entities were of the view that an agreement relating to the transfer of the National Post could only oceur
if it was associated with an agreement relating to shared services. In addition, the CMI Entities state that the transfer of
the assets and business of the National Post Company to the Transferee is necessary for the survival of the National Post
as a going concern, Furthermore, there are synergies between the National Post Company and the LP Entities and there
is also the operational benefit of reintegrating the National Post newspaper with the other newspapers. It cannot operate
independently of the services it receives from the Limited Partnership. Similarly, the LP Entities estimate that closure of
the National Post would inerease the LP Entities' cost burden by approximately $14 million in the fiscal year ending
August 31, 2010,

22 Iniis Fifth Report to the Court, the Monitor reviewed alternatives to transitioning the business of the National Post
Company to the LP Entities. RBC Dominion Securitics Inc. who was engaged in December, 2008 to assist in
considering and evaluating recapitalization alternatives, received no expressions of inierest from parties seeking to
acquire the National Post Company. Similarly, the Monitor has not been contacted by anyone interested in acquiring the
business even though the need to transfer the business of the National Post Company has been in the public domain
since Oclober 6, 2009, the date of the Initial Order. The Ad Hoc Committee of Noteholders will only support the short
term liguidity needs until October 30, 2009 and the National Post Company is precluded from borrowing without the
Ad Hoc Committec's consent which the latter will not provide. The LP Entities will not advance funds until the
transaction eloses. Accordingly, failure fo transition would likely result in the forced cessation of operations and the
commencement of liguidation proccedings. The estimated net recovery from a liquidation range from a negative amount
to an amount not materially higher than the transfer price before costs of liquidation, The senior secured creditors of the
National Post Company, namely the CIT Facility lenders and Irish Holdco, support the transaction as do the members of
the Ad Hoc Committee of Noicholders.

23 'The Monitor has concluded that the transaction has the following advantages over a liguidation:
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it facilitates the reorganizaton and orderly transition and subsequent termination of the
shared services arrangements between the CMI Entities and the LP Entities;

- it preserves approximately 277 jobs in an already highly distressed newspaper publishing
industry;

- it will help maintain and promote competition in the national daily newspaper market for
the benefit of Canadian consumers; and

- the Transferee will assumne substantially all of the National Post Company's trade payables
(including those owed to various suppliers) and various employment costs associated with
the transferred employees.

Lesules
24  The issues to consider are whether:

(a) the transfer of the assets and business of the National Post is subject to the requirements
of section 36 of the CCAA;

(b)  the Transition and Reorganization Agreement should be approved by the Court; and

{c) the stay should be extended to January 22, 2010.

Discussiorn
(2} Scction 36 of the CCA4

25  Section 36 of the CCA4A was added as a result of the amendments which came into force on September 18, 2009.
Counsel for the CMI Entities and the Monitor outlined their positions on the impact of the recent amendments to the
CCAA on the motion before me. As no one challenged the order requested, no opposing arguments were made.

26  Courtt approval is required under section 36 if:

(a) a debtor company under CCAA protection
) proposes to sell or dispose of assets oufside the ordinary course of business.

27  Court approval under this section of the Act! is only required if those threshold requirements are met. If they are
met, the court is provided with a list of non-exclusive factors to consider in determining whether to approve the sale or
disposition. Additionally, certain mandatory criteria must be met for court approval of a sale or disposition of assets to a
related party. Notice is to be given to secured creditors likely to be affected by the proposed sale or disposition. The
court may only grant authorization if satisfied that the company can and will make certain pension and employee related
payiments.

28  Specifically, section 36 states:

(D Restriction on disposition of busincss assets -- A debtor company in respect of which an
order has been made under this Act may not sell or otherwise dispose of assets outside the
ordinary course of business unless authorized to do 50 by a court, Despite any requirement
for shareholder approval, including one under federal or provincial law, the court may
authorize the sale or disposition even if shareholder approval was not obtained.
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(2)  Notice to creditors — A company that applics to the court for an authorization is to give
notice of the application to the secured creditors who are likely to be affected by the
proposed sale or disposition.

(3)  Factors to be considered -- In deciding whether to grant the authorization, the court is to
consider, among other things,

(¢} whether the process leading to the proposed sale or disposition was reasonable
in the circumstances;

{b) whether the monitor approved the process leading to the proposed sale or
disposition;

(¢) whether the monitor filed with the court a report stating that in their opinion
the sale or disposition would be more beneficial to the creditors than a sale or
disposition under a bankruptcy;

(@) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other
interested parties; and

{f) whether the consideration to be received for the assets is reasonable and fair,
taking into account their market value.

(4)  Additional factors — related persons -- I the propesed sale or disposition is to a petson
who is related to the company, the court may, after considering the factors referred to in
subsection (3}, grant the anthorization ouly if it is satistied that

(@) good faith efforts were made to sell or otherwise dispose of the assets to
persons who are not related to the company; and

(b) the consideration to be received is superior to the consideration that would be
received under any other offer madc in accordance with the process leading to the
proposed sale or disposition.

& Related persons -- For the purpose of subsection {(4), a person who is related to the
company includes

() a director or officer of the company;
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(£) a person who has or has had, directly or indirectly, control in fact of the
company; and

{¢) a person who is related to a person described in paragraph {a) or (5).

(6) Assets may be disposed of free and clear -- The court may authorize a sale or disposition
free and clear of any sccurity, charge or other restriction and, if it does, it shall also order
that other assets of the company or the proceeds of the sale or disposition be subject to a
security, charge or other restriction in favour of the creditor whose security, charge or
other restriction is to be affected by the order,

(7)  Restriction -- employers -- The court may graat the authorization only if the court is
satisfied that the company can and will make the payments that would have becn required
under paragraphs 6{4){a) and (5){a) if the court had sanctioned the compromise or
arrangement.? '

29  While counsel for the CMJ Entities states that the provisions of section 36 have been satisficd, he submits that
section 36 is inapplicable to the circumsiances of the transfer of the assets and business of the National Post Company
because the threshold requirements are not met, As such, the approval requirements are not triggered. The Monitor
supports this position.

30 In support, counsel for the CMI Entities and for the Monitor firstly submit that section 36(1) makes it clear that the
section only applies to a debtor company. The terms "debtor company” and "company™ are defined in section 2(1) of the
CCAA and do not expressly inchide a partnership. The National Post Company is a general partnership and therefore
does not fall within the definition of debtor company. While I acknowledge these facts, I do not accept this argument in
the circumstances of this case, Relying on case law and exercising my inherent jurisdiction, I extended the scope of the
Initial Order to encompass the National Post Company and the other partnerships such that they were granted a stay and
other relief. In my view, it would be inconsistent and artificial to now exclude the business and assets of those
partnerships from the ambit of the protections contained in the statute.

31 The CMI Entities' and the Monitor's second argument is that the Transition and Reorganization Agreement
represents an internal corporate reorganization that is not subject to the requirements of section 36. Section 36 provides
for court approval where a debtor under CCAA protection proposes to sell or otherwise dispose of assets “outside the
ordinary course of business”, This implies, so the argument goes, that a transaction that is in the ordinary course of
business is not captured by section 36, The Transition and Reorganization Agreement is an internal corporate
reorganization which is in the ordinary course of business and therefore section 36 is not triggered state counsel for the
CM] Bntities and for the Monitor. Counsel for the Monitor goes on to submit that the subject transaction is but one
aspect of a larger transaction, Given the commitments and agreements entered into with the Ad Hoc Committee of
Noteholders and the Bank of Nova Scotia as agent for the senior secured lenders to the LP Entities, the transfer cannot
be treated as an independent sale divorced from its rightful context. In these circumstances, it is subsitted that section
36 is not engaged.

32  The CCAA is remedial legislation designed to enable insolvent companies to restructure. As mentioned by me
before in this case, the amendments do not detract from this objective. In discussing section 36, the Industry Canada
Briefing Book? on the amendments states that "The reform is intended to provide the debtor company with greater
flexibility in dealing with its property while limiting the possibility of abuse.™

33 The term "ordinary course of business" is not defined in the CCAA4 or in the Bankruptcy and Insolvency Act, As
noted by Cullity J. in Millgate Financial Corp. v. BCED Holdings Ltd.8, authorities that have considered the use of the
term in various statutes have not provided an exhaustive definition. As one author observed in a different context,
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namely the Bulk Sales Act!, courts have typically taken a common sense approach to the term "ordinary course of
business” and have considered the normal business dealings of each particular seller®. In Pacific Mobile Corp.?, the
Supreme Court of Canada stated:

1t is not wise to attemnpt to give a comprehensive definition of the term "ordinary course of
business" for all transactions. Rather, it is best to consider the circumstances of cach case and to
take into account the type of business carried on by the debtor and creditor,

We approve of the following passage from Monet J.A's reasons, [1982] C.A. 501, discussing the
phrase "ordinary course of business” ...

'Yt is apparent from these authorities, it seems to me, that the concept we are concerned with is an
abstract one and that it is the function of the courts to consider the circumstances of each case in
order to determine how to characterize a given transaction. This in effect reflects the constant
interplay between law and fact)

34 Inarguing that section 36 does not apply to an internal corporate reorganization, the CMI Entities rely on the
commentary of Industry Canada as being a useful indicator of legislative intent and desctiptive of the abuse the section
was designed to prevent. That commentary suggests that section 36(4),which deals with dispositions of assets to a
related party, was intended to:

... prevent the possible abuse by "phoenix corporations”, Prevalent in small business, particularly
in the restaurant industry, phoenix corporations are the result of owners who engage in serial
bankrupteics. A person incorporates a business and proceeds to cause it to become bankrupt. The
person then purchases the assets of the business at a discount out of the estate and incorporates a
“new" business using the assets of the previous business. The owner continues their original
business basically unaffected while creditors are left unpaid. 10

35 Inmy view, not every internal corporate reorganization escapes the purview of section 36, Indeed, a phoenix
corporation to one may be an internal corporate reorganization to another. As suggested by the decision in Pacific
Mobile Corp?l., a court should in each case examine the circumstances of the subject transaction within the context of
the business carried on by the debtor,

36 In this case, the business of the National Post Company and the CP Entities are highly integrated and
interdependent, The Canwest business structure predated the insolvency of the CM1I Entities and reflects in partan
anomaly that arose as a result of an income trust structure driven by tax considerations, The Transition and
Reorganization Agreement is an internal reorganization transaction that is designed to realign shared services and assets
within the Canwest corporate family so as to rationalize the business structure and to better reflect the appropriate
business model, Furthermore, the realignment of the shared services and transfer of the assets and business of the
National Post Company to the publishing side of the business are steps in the larger reorganization of the relationship
between the CMI Entities and the LP Entities. There is no ability to proceed with either the Shared Services Agreement
or the National Post Transition Agreement alone. The Transition and Reorganization Agreement provides a framework
for the CMI Entities and the LP Entities to properly restructure their inter-entity arrangements for the benefit of their
respective stakcholders. It would be commercially unreasonable to requite the CMI Entities to engage in the sort of
third party sales process contemplated by section 36(4) and offer the National Post for sale to third parties before
permitting them to realign the shared services arrangements, In these circumstances, I am prepared to accept that section
36 is inapplicable.

(b) Transition and Reorganization Agreement
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37  As mentioned, the Transition and Reorganization Agreement is by its terms subject to court approval. The court
has a broad jurisdiction to approve agreements that facilitate a restructuring: Re Stelco Inc.!2 Bven though 1 have
aceepted that in this case section 36 is inapplicable, court approval should be sought in circumstances where the sale or
disposition is to a related person and there is an apprehension that the sale may not be in the ordinary course of
business. At that time, the court will confirm or reject the ordinary course of business characterization. If confirmed, at
minimum, the court wili determine whether the proposed transaction facilitates the restructuring and is fair. If rejected,
the court will determine whether the proposed transaction meets the requirements of section 36. Even if the court
confirms that the proposed transaction is i the ordinary course of business and therefore outside the ambit of section
36, the provisions of the section may be considered in assessing fairness,

38 Tam satisfied that the proposed transaction does facilitate the restructuring and is fair and that the Transition and
Reorganization Agreement should be approved. In this regard, amongst other things, I have considered the provisions of
scetion 36. 1 note the following, The CMI recapitaiization transaction which prompted the Transition and
Reorganization Agreement is designed to facilitate the restructoring of CMI into a viable and competitive industry
participant and to allow a substantial number of the businesses operated by the CMI Entities to continue as going
concerns. This preserves value for stakehoiders and maintains employment for as many employees of the CMI Entities
as possible. The Transition and Reorganization Agreement was entered into after extensive negotiation and consultation
betwoen the CMI Entities, the LP Entities, their respective financial and legal advisers and restructuring advisers, the
Ad Hoc Committee and the LP senior secured lenders and their respective financial and legal advisers. As such, while
not every stakeholder was included, significant interests have been represented and in many instances, given the nature
of their interest, have served as proxies for unrepresented stakehobders. As noted in the materials filed by the CMI
Entities, the National Post Transition Agreement provides for the transfer of assets and certain liabilities to the
publishing side of the Canwest business and the assumption of substantially all of the operating liabilities by the
Transferee. Although there is no guarantee that the Transferee will ultimately be able to meet its liabilities as they come
due, the liabilities are not stranded in an entity that will have materially fewer assets to satisfy them.

39 There is no prejudice to the major creditors of the CMI Entities. Indeed, the senior secured lender, Irish Holdco.,
supports the Transition and Reorganization Agreement as does the Ad Hoc Comumitice and the senior secured lenders of
the LP Entitics. The Monjtor supports the Transition and Reorganization Agreement and has concluded that it is in the
best interests of a broad range of stakeholders of the CMI Entities, the National Post Company, including its employees,
suppliers and customers, and the LP Entities. Notice of this motion has been given to secured creditors likely to be
affected by the order.

40 In the absence of the Transition and Reorganization Agreement, it is likely that the National Post Company would
be required to shut down resulting in the consequent loss of employment for most or all the National Post Company's
employees. Under the National Post Transition Agreement, all of the National Post Company employees will be offered
employment and as noted in the affidavit of the moving parties, the National Post Company's obligations and liabilities
under the pension plan will be assumed, subject to necessary approvals.

41 No third party has expressed any interest in acquiring the National Post Company. Indeed, at no time did RBC
Dominion Securities Inc. who was assisting in evaluating recapitalization alternatives ever receive any expression of
interest from parties secking to acquire it. Sirnilarly, while the need to transfer the National Post has been in the public
domain since ai Jeast October 6, 2009, the Monitor has not been contacted by any interested party with respect to
acquiting the business of the National Post Company. The Monitor has approved the process leading to the sale and also
has conducted a liquidation analysis that caused it to conclude that the proposed disposition is the most beneficial
outcome. There has becn full consuitation with creditors and as noted by the Monitor, the Ad Hoc Committee serves as
a good proxy for the unsecured creditor group as a whole. I am satisfied that the consideration is reasonable and fair
given the evidence on estimated liquidation value and the fact that there is no other going concern option available,

42 The remaining section 36 factor to consider is section 36(7) which provides that the court should be satisfied that
the company can and will make certain pension and employee related payments that would have been required if the
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court had sanctioned the compromise or arrangement. In oral submissions, counsel for the CMI Entities confirmed that
they had met the requirements of section 36. It is agreed that the pension and employee liabilities will be assumed by
the Transferce. Although present, the representative of the Superintendent of Financial Services was unopposed to the
order requested. If and when a compromise and arrangement is proposed, the Monitor is asked to make the necessary
inguiries and report to the court on the status of those payments.

Stay Extensjon

43 The CMI Entities are continuing to work with their various stakeholders on the preparation and filing of'a
proposed plan of arrangement and additional time is required. An extension of the stay of proceedings is necessary to
provide stability during that time. The cash flow forecast suggests that the CMI Entities have sufficient available cash

resources duting the requested extension period. The Monitor supports the extension and nobody was opposed. Taccept

the statermnents of the (M Bntities and the Monitor that the CMI Entities have acted, and are contimiing to act, in good
faith and with due diligence. In my view it is appropriate to extend the stay to January 22, 2010 as requested.

S.E.PEPALL J.

cp/e/qlrxg/qljxr/gleed/glaxw

| Court approval may nonetheless be required by virtue of the terms of the fnitial or other court order or at the request of a stakeholder.
2 The reference to paragraph 6(4)a should presumably be 6(6)a.

3 Industry Canada "Bill C-55; Clause by Clause Analysis-Bill Clause No. 131-CCAA Section 36",

4 1bid.

S R.S.C. 1985, ¢. C-36 as amended.

6 (20603), 47 C.B.R. (4th) 278 at para. 52.

7 R.S.0. 1990, c. B.14, as ainended.

& D.1 Milter "Remedies under the Bulk Sales Act: (Necessary, or a Nuisanee?)”, Ontario Bar Association, Cctober, 2007,
9[1985] 1 S.C.R. 290.

10 Supra, note 3.

11 Supra, note 8.
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vement Tintérét commercial important de Ia société d'Frat et parce qu'il n'y avait aucune autre option raisonnable que
celle d'accorder 'ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de la société d'Etat & un procés équitable et 4 la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets béné-
figues de I'ordonnance 'emportaient sur ses effets préjudiciables — Loi canadienne sur Pévaluation environnementale,
L.C. 1992, ¢. 37, art. 5{1)}b) — Regles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312,

Procédure --- Communication de la preuve — Communication des documents — Documents confidentiels — Divers
types de confidentialité

Ordonnance de confidentialité était nécessaire parce que lfa divulgation des documents confidentiels menacerait gra-
vement l'intérét commercial important de la société d'Etat et parce qu'il n'y avait aucune autre option raisonnable que
celle d'accorder l'ordonnance — Ordomnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de 1a société d'Etat & un procés équitable et A la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets béné-
fiques de l'ordonnance l'emportaient sur ses effets préjudiciables — Loi canadierne sur I'évaluation environnementale,
L.C. 1992, ¢. 37, art, 5(1)Yb) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312.

Procédure --- Communication de la preuve — Interrogatoire préalable — Etendue de l'interrogatoire — Confiden-
tialité — Divers types de confidentialité

Ordonnance de confidentialité était nécessaire parce que la divulgation des documents confidentiels menacerait gra-
vement 'intérét commercial important de la société d'Etat et parce qu'il n'y avait aucune autre option raisonnable que
celle d'accorder 'ordonnance — Ordonnance de confidentialité aurait des effets bénéfiques considérables sur le droit
de la société d'Etat & un proeés équitable et & la liberté d'expression — Ordonnance de confidentialité n'aurait que des
effets préjudiciables minimes sur le principe de la publicité des débats et sur la liberté d'expression — Effets béné-
fiques de I'ordonnance l'emportaient sur ses effets préjudiciables — Lot canadienne sur I'¢valuation environnementale,
L.C. 1992, c. 37, art. 5{1)b) — Régles de la Cour fédérale, 1998, DORS/98-106, r. 151, 312,
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The federal government provided a Crown corporation with a $1.5 billion loan for the construction and sale of two
CANDU nuclear reactors to China. An environmental organization sought judicial review of that decision, main-
taining that the authorization of financial assistance triggered s. 5(1)(b) of the Cangdian Environmental Assessment
Act, The Crown corporation was an intervenor with the rights of a party in the application for judicial review. The
Crown corporation filed an affidavit by a senior manager referring to and summarizing confidential documents. Be-
fore cross-examining the senior managet, the environmental organization applied for production of the documents.
After receiving authorization from the Chinese authorities to disclose the documents on the condition that they be
protected by a confidentiality order, the Crown corporation sought to introduce the documents under R. 312 of the
Federal Court Rules, 1998 and requested a confidentiality order. The confidentiality order would make the documents
available only to the parties and the court but would not restrict public access to the proceedings.

The trial judge refused to grant the order and ordered the Crown corporation to file the documents in their current
form, or in an edited version if it chose to do so. The Crown corporation appealed under R, 151 of the Federal Couri
Rules, 1998 and the environmental organization cross-appealed under R. 312, The majority of the Federal Court of
Appeal dismissed the appeal and the cross-appeal. The confidentiality order would have been granted by the dis-
senting judge. The Crown corporation appealed,

Held: The appeal was allowed.

Publication bans and confidentiality orders, in the context of judicial proceedings, are similar. The analytical approach
to the exercise of discretion under R. 151 should echo the underlying principles set out in Dagenais v. Canadian
Broadcasting Corp., [1994] 3 S.C.R. 835 (S.C.C.). A confidentiality order under R. 151 should be granted in only two
circumstances, when an order is needed to prevent serious risk to an important interest, including a commercial in-
terest, in the context of litigation because reasonable alternative measures will not prevent the risk, and when the
salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair trial, outweigh
its deleterious effects, including the effects on the right to free expression, which includes public interest in open and
accessible court proceedings.

The alternatives to the confidentiality order suggested by the Trial Division and Court of Appeal were problematic.
Expunging the documents would be a virtually unworkable and ineffective solution. Providing summaries was not a
reasonable alternative measure to having the underfying documents available to the parties. The confidentiality order
was necessary in that disclosure of the documents would impose a serious risk on an important commercial interest of
the Crown corporation, and there were no reasonable alternative measures to granting the order.

The confidentiality order would have substantial salutary effects on the Crown corporation's right to a fair trial and on
freedom of expression. The deleterious effects of the confidentiality order on the open court principle and freedom of
expression would be minimal. If the order was not granted and in the course of the judicial review application the
Crown corporation was not required to mount a defence under the Canadian Environmental Assessment Act, it was
possible that the Crown corporation would suffer the harm of having disclosed confidential information in breach of
its obligations with no corresponding benefit to the right of the public to freedom of expression. The salutary effects of
the order outweighed the deleterious effects.

Le gouvernement fédéral a fait un prét de l'ordre de 1,5 milliards de dollar en rapport avee la construction et la vente
par une société d'Etat de deux réacteurs nucléaires CANDU 4 la Chine. Un organisme environnemental a sollicité le
coniréle judiciaire de cette décision, soutenant que cette autorisation d'aide financiére avait déclenché 'application de
l'art. 5(1)b) de la Loi canadienne sur l'évaluation environnementale. La société d'Etat était intervenante au débat et elle
avait regu les droits de partie dans la demande de contrdle judiciaire. Elle a déposé l'affidavit d'un cadre supérieur dans
lequel ce dernier faisait référence 4 certains documents confidentiels et en faisait le résumé. 1.'organisme environ-
nemental a demandé la production des documents avant de procéder au contre-interrogatoire du cadre supérieur. Apres
avoir obtenu l'autorisation des autorités chinoises de communiquer les documents 2 la condition qu'ils soient protégés
par une ordennance de confidentialité, la société d'Etat a cherché 4 les introduire en invoquant la r. 312 des Régles de
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la Cour fédérale, 1998, et elle a aussi demandé une ordonnance de confidentialité. Selon les termes de l'ordonnance de
confidentialité, les documents seraient uniquement mis a la disposition des parties et du tribunal, mais I'accés du public
aux débats ne serait pas interdit,

Le juge de premigre instance a refusé l'ordonnance de confidentialité et a ordonné a la société d'Etat de déposer les
documents sous leur forme actuelle ou sous une forme révisée, & son gré. La société d'Etat a interjeté appel en vertu de
lar. 151 des Régles de la Cour fédérale, 1998, et l'organisme environnemental a formé un appel incident en vertu de la
r. 312. Les juges majoritaires de la Cour d'appel ont rejete le pourvoi et le pourvol incident. Le juge dissident aurait
accordé l'ordonnance de confidentialité. La société d'Ftat a interjeté appel.

Arrét: Le pourvoi a ¢té accueilli.

Il y a de grandes ressemblances entre l'ordonnance de non-publication et l'ordonnance de confidentialité dans le
contexte des procédures judiciaires. L’analyse de 'exercice du pouvoir discrétionnaire sous ie régime de Ia r, 151
devrait refléter les principes sous-jacents énoncés dans l'arr8t Dagenais ¢. Société Radio-Canada, [1994] 3 R.C.S. 835.
Une ordonnance de confidentialité rendue en vertu de lar. 151 ne devrait '8tre que lorsque: 1) une telle ordonnance est
nécessaire pour éearter un risque sérieux pour un intérét important, y compris un intérét commercial, dans le cadre dun
litige, en I'absence d'autres solutions raisonnables pour écarter ce risque; et 2) les effets bénéfiques de 'ordonnance de
confidentialité, y compris les effets sur les droits des justiciables civils & un procés équitable, I'emportent sur ses effets
préjudiciables, y compris les effets sur le droit a la Jiberté d'expression, lequel droit comprend l'intérét du public a
l'acces aux débats judiciaires.

Les solutions proposées par la Division de premiére instance et par la Cour d'appel comportaient toutes deux des
problémes. Epurer les documents serait virtuellement impraticable et inefficace. Fournir des résumés des documents
ne constituait pas une « autre option raisonnable » & Ja communication aux parties des documents de base. L'ordon-
nance de confidentialité était nécessaire parce que la communication des documents menacerait gravement un intérét
commercial important de la société d'Etat et parce qu'il wexistait aucune autre option raisonnable que celle d'accorder
l'ordonnance.

L'ordonnance de confidentialité aurait d'importants effets bénéfiques sur le dreoit de la société d'Etat & un procds
équitable et 4 la liberté d'expression, Ele n'aurait que des effets préjudiciables minimes sur Je principe de la publicité
des débats et sur la liberté dexpression. Advenant que l'ordonnance ne soit pas accordée et que, dans ie cadre de la
demande de contréle judiciaire, la société d'Btat n'ait pas I'obligation de présenter une défense en vertu de la Loi
canadienne sur I'évaluation environnementale, il se pouvait que la société d'Etat subisse un préjudice du fait d'avoir
communiqué cette information confidentielle en violation de ses obligations, sans avoir pu profiter d'un avantage
similaire 4 celui du droit du public & fa liberté d'expression. Les effets bénéfiques de l'ordonnance l'emportaient sur ses
effets préjudiciables,

Cases considered by lacobucci J.;

AB Hassle v. Canada (Minister of National Health & Welfare), 1998 CarsweilNat 2520, 83 CP.R. (3d) 428, 161
F.T.R. 15 (Fed. T.D.)— considered

AB Hassle v. Canada (Minister of National Health & Welfare), 2000 CarswellNat 356, 5 C.P.R, (4th) 149, 253
N.R. 284, [2000] 3 F.C. 360, 2000 CarswellNat 3254 (Fed. C.A.) — considered

Canadian Broadcasting Corp. v. New Brunswick (Attorney General), 2 C.R. (5th) 1, 110 C.C.C. (3d) 193, [1996]
3 S.C.R. 480, 139 D.L.R, (4th) 385, 182 N.B.R. (2d) 81,463 A.P.R. 81,39 C.R.R. (2d) 189, 203 N.R. 169, 1996
CarswellNB 462, 1996 CarswellNB 463, 2 BH.R.C. 210 (8.C.C.) — followed
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Dagenais v. Canadian Broadeasting Corp., 34 C.R. (4th) 269, 20 O.R. (3d) 816 (note), [1994] 3 S.C.R. 835, 120
D.L.R. (4th) 12, 175 N.R. 1, 94 C.C.C. (3d) 289, 76 O.A.C. 81,25 C.R.R. (2d) 1, 1994 CarswellOnt 112, 1994
CarswellOnt 1168 (8.C.C.)— followed

Edmonton Journal v. Alberta (Attorney General) (1989), 11990] 1 W.W.R. 577, {1989] 2 S.C.R. 1326, 64 D.L.R.
(4th) 577, 102 N.R. 321, 71 Alta. L.R. (2d) 273, 103 AR. 321, 41 C.P.C. (2d) 109, 45 C.RR. 1, 1989
CarswellAlta 198, 1989 CarswellAlta 623 (S.C.C.) — followed

Eli Lilly & Co. v. Novopharm Lid., 56 C.P.R. (3d) 437, 82 F.T\R. 147, 1994 CarswellNat 537 (Fed. T.D.) —re-
ferred to

Ethyl Canada Inc. v. Canada (Attorney General), 1998 CarswellOnt 380, 17 C.P.C. (4th) 278 (Ont. Gen. Div.)—
considered

Irwin Toy Ltd. ¢. Québec (Procureur général), 94 N.R. 167, (sub nom. frwin Toy Ltd v. Quebec (Attorney Ge-

neral)) [1989] 1 S.C.R. 927, 58 D.L.R. (4th) 577, 24 Q.A.C. 2,25 CP.R. (3d) 417, 39 CR.R. 193, 1989 Cars-
wellQue 115F, 1989 CarswellQue 115 (S.C.C.) — followed

M. (A) v. Ryan, 143 D.L.R. (4th) 1,207 N.R. 81, 4 C.R. (5th) 220,29 B.C.L.R. (3d) 133, [1997] 4 W.W.R. 1, 85
B.C.A.C. 81, 138 W.A.C. 81,34 C.C.L.T. (2d) 1,[1997] 1 S.C.R. 157,42 C.R.R. (2d) 37, 8 C.P.C. (4th) 1, 1997
CarswellBC 99, 1997 CarswellBC 100 (8.C.C.) — considered

N, (F.), Re, 2000 SCC 35,2000 CarsweliNfld 213, 2000 CarswelINfld 214, 146 C.C.C. (3d) 1, 188 D.L.R. (4th) 1,
35 C.R. (5th) 1, [2000] 1 S.C.R. 880, 191 Nfid. & P.E.L.R. 181, 577 A.P.R. 181 (S.C.C.) — considered

R v. E (O.N), 2001 SCC 77, 2001 CarswellBC 2479, 2001 CarswellBC 2480, 158 C.C.C. (3d) 478,205 D.L.R.
(4th) 542, 47 C.R. (5th) 89, 279 N.R. 187, 97 B.C.L.R. (3d) 1, [200Z] 3 W.W.R. 203, 160 B.C.A.C. 161, 261
W.A.C. 161 (8.C.C.) — referred to

R v. Keegstra, 1 C.R. (4th) 129, [1990] 3 S.C.R. 697, 77 Alta, L.R. (2d) 193, 117 N.R. 1, [1991]2 W.WR. 1, 114
AR, 81,61 C.C.C.(3d) 1, 3 C.R.R. (2d) 193, 1950 CarswellAlta 192, 1990 CarswellAlta 661 (S.C.C.) — fol-
lowed

R v. Mentuck, 2001 SCC 76, 2001 CarswellMan 535, 2001 CarswellMan 536, 158 C.C.C. (3d) 449, 205 D.L.R.
(4th) 512, 47 C.R. (5th) 63, 277 N.R. 160, [2002] 2 W.W.R. 409 (8.C.C.) — followed

R v. Oakes, [1986] 1 S.C.R. 103, 26 D.L.R. (4th) 200, 65 N.R. 87, 14 0.A.C. 335, 24 C.C.C. (3d) 321, 50 C.R.
(3d) 1, 19 C.R.R. 308, 53 O.R. (2d) 719, 1986 CarswellOnt 95, 1986 CarswellOnt 1001 (8.C.C.)— referred to

Statutes considered:

Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act
1982 (UK.), 1982, ¢. 11

Generally — referred to
s. 1 —referred to

s. 2(b) — referred to
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| s. 11(dy — referred to
Canadian Environmental Assessment Act, 8.C. 1992, ¢, 37
‘ Generally — considered
‘[ 8. 3(1){b) — referred to
| s. 8 — referred to
5. 54 — referred to
8. 54(2)(b) — referred to
Criminal Code, R.8.C. 1985, ¢. C-46
5. 486(1) — referred to
Rules considered:
Federal Court Rules, 1998, SOR/98-106

R. 151 — considered

1 R, 312 -— referred to

APPEAL from judgment reported at 2000 CarswellNat 970, 2000 CarsweilNat 3271, [2000] F.C.J. No. 732, (sub nom.
Atomic Energy of Canada Ltd. v. Sierra Club of Canada) 187 D.L.R. (4th) 231, 256 N.R. 1, 24 Admin. L.R. (3d) 1,
[2000] 4 F.C. 426, 182 F.T.R. 284 (note) (Fed. C.A.), dismissing appeal from judgment reported at 1999 CarswellNat
2187, [2000] 2 F.C. 400, 1999 CarswellNat 3038, 179 E.T.R. 283 (Fed. T.D.), granting application in part.

"POURVOI A I'encontre de I'arrét publié & 2000 CarswellNat 970, 2000 CarswellNat 3271, [2000] F.C.J. No. 732, (sub
nom, Atomic Energy of Canada Lid. v. Sterra Club of Canada) 187 D.L.R. {4th) 231, 256 N.R. 1, 24 Admin, L.R. (3d)
1, [2000] 4 F.C. 426, 182 F.T.R. 284 (note) (C.A. Féd.), qui a rejeté le pourvoi 4 l'encontre du jugement publi€ 4 1999
CarswellNat 2187, [2000] 2 T.C. 400, 1999 CarswellNat 3038, 179 F.T.R. 283 (C.F. (1 inst.)), qui avait accueilli en
partie la demande.

The judgment of the court was delivered by Incebucci J.:
I. Infroduction

i l In our country, courts are the institutions generally chosen to resolve legal disputes as best they can through the
application of legal principles to the facts of the case involved, One of the undetlying principles of the judicial progess
is public openness, both in the proceedings of the dispute, and in the material that is relevant to its resotution. How-
ever, some material can be made the subject of a confidentiality order. This appeal raises the impertant issues of when,
and under what circumstances, a confidentiality order should be granted.
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2 For the following reasons, | would issue the confidentiality order sought and, accordingly, would allow the
appeal.

II. Facts

3 The appellant, Atomic Energy of Canada Ltd. ("AECL"), is a Crown corporation that owns and markets
CANDU nuciear technology, and is an intervener with the rights of a party in the application for judicial review by the
respondent, the Sierra Club of Canada ("Sierra Ciub"). Sierra Club is an environmental organization seeking judicial
review of the federal government's decision to provide financial assistance in the form of a $1.5 billion guaranteed
loan relating to the construction and sale of two CANDU nuclear reactors to China by the appellant, The reactors are
currently under construction in China, where the appellant is the main contractor and project manager.

4 The respondent maintains that the authorization of financial assistance by the government triggered s, 5(1)(b) of
the Canadian Emvironmental Assessment Act, 8.C. 1992, ¢. 37 {"CEAA™), which requires that an environmental
assessment be undertaken before a federal anthority grants financial assistance to a project. Failure to undertake such
an assessment compels cancellation of the financial arrangements.

5 The appellant and the respondent Ministers argue that the CEAA does not apply to the loan transaction, and that
if it does, the statutory defences available under ss. 8 and 54 apply. Section 8 describes the circumstances where
Crown corporations are required to conduct environmental assessments. Section 54{2)(b) recognizes the validity of an
environmental assessment carried out by a foreign authority provided that it is consistent with the provisions of the
CEAA.

6 In the course of the application by Sierra Club to set aside the funding arrangements, the appellant filed an
affidavit of Dr. Simon Pang, a senior manager of the appellant. In the affidavit, Dr. Pang referred to and summarized
certain documents (the "Confidential Documents™). The Confidential Documents are aiso referred to in an affidavit
prepared by Dr, Feng, one of AECL's experts. Prior to cross-examining Dr. Pang on his affidavit, Sierra Club made an
application for the production of the Confidential Documents, arguing that it could not test Dr. Pang's evidence
without access to the underlying documents, The appellant resisted production on various grounds, including the fact
that the documents were the property of the Chinese authorities and that it did not have authority to disclose them.
After receiving authorization by the Chinese authorities to disclose the documents on the condition that they be pro-
tected by a confidentiality order, the appellant sought to introduce the Confidential Documents under R. 312 of the
Federal Court Rules, 1998, SOR/98-106, and requested a confidentiality order in respect of the docuyments.

7 Under the terms of the order requested, the Confidential Documents would only be made available to the parties
and the court; however, there would be no restriction ot public access to the proceedings. In essence, what is being
sought is an order preventing the dissemination of the Confidential Documents to the public.

8 The Confidential Documents comprise two Environmental Impact Reports on Siting and Construction Design
(the "EIRs"), a Preliminary Safety Analysis Report (the "PSAR"), and the supplementary affidavit of Dr. Pang, which
summarizes the contents of the EIRs and the PSAR, If admitted, the EIRs and the PSAR would be attached as exhibits
to the supplementary affidavit of Dr. Pang. The EIRs were prepared by the Chinese authorities in the Chinese an-
guage, and the PSAR was prepared by the appellant with assistance from the Chinese participants in the project. The
documents contain a mass of technical information and comprise thousands of pages. They describe the ongoing
environmental assessment of the construction site by the Chinese authorities under Chinese law.

9 As noted, the appellant argues that it cannot introduce the Confidential Documents into evidence without a
confidentiality order; otherwise, it would be in breach of its obligations to the Chinese authorities. The respondent’s
position is that its right to cross-examine Dr, Pang and Dr. Feng on their affidavits would be effectively rendered
nugatory in the absence of the supporting documents to which the affidavits referred. Sierra Club proposes to take the
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position that the affidavits should therefore be afforded very little weight by the judge hearing the application for
judicial review,

10 The Federal Court of Canada, Trial Division, refused to grant the confidentiality order and the majority of the
Federal Court of Appeal dismissed the appeal. In his dissenting opinion, Robertson J.A. would have granted the
confidentiality order.

I11. Relevant Statutory Provisions
11 Federal Court Rules, 1998, SOR/98-106
151.(1) On motion, the Court may order that material to be filed shall be treated as confidential.

(2) Before making an order under subsection (1), the Court must be satisfied that the material should be treated as
confidential, notwithstanding the public interest in open and accessible court proceedings.

1V. Judgments below
A. Federal Court of Canada, Trial Division, [2000] 2 F.C, 400

12 Pelletier J. first considered whether leave should be granted pursuant to R. 312 to introduce the supplementary
affidavit of Dr. Pang to which the Confidential Documents were filed as exhibits. In his view, the underlying question
was that of relevance, and he concluded that the documents were relevant to the issue of the appropriate remedy. Thus,
in the absence of prejudice to the respondent, the affidavit should be permitted to be served and filed. He noted that the
respondents would be prejudiced by delay, but since both parties had brought interlocutory motions which had con-
tributed to the delay, the desirability of having the entire record before the court outweighed the prejudice arising from
the delay associated with the introduction of the documents.

13 On the issue of confidentiality, Pelletier I, concluded that he must be satisfied that the need for confidentiality
was greater than the public interest in open court proceedings, and observed that the argument for open proceedings in
this case was significant given the public interest in Canada's role as a vendor of nuclear technology. As well, he noted
that a confidentiality order was an exception to the rule of open access to the courts, and that such an order should be
granted only where absolutely necessary.

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective order, which is
essentially a confidentiality order. The granting of such an order requires the appellant to show a subjective belief that
the information is confidential and that its interests would be harmed by disclosure. In addition, if the order is chal-
lenged, then the person claiming the benefit of the order must demonstrate objectively that the order is required. This
objective element requires the party to show that the information has been treated as confidential, and that it is rea-
sonable to believe that its proprietary, commercial and scientific interests could be harmed by the disclosure of the
information.

15 Concluding that both the subjective part and both elements of the objective part of the test had been satisfied,
he nevertheless stated: "However, | am also of the view that in public law cases, the objective test has, or should have,
a third component which is whether the public interest in disclosure exceeds the risk of harm to a party arising from
disclosure" {para. 23).

16 A very significant factor, in his view, was the fact that mandatory production of documents was not in issue
here. The fact that the application involved a voluntary tendering of documents to advance the appellant's own cause as
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opposed to mandatory production weighed against granting the confidentiality order.

17 In weighing the public interest in disclosure against the risk of harm to AECL arising from disclosure, Pelletier
J. noted that the documents the appellant wished to put before the court were prepared by others for other purposes,
and recognized that the appellant was bound to protect the confidentiality of the information, At this stage, he again
considered the issue of materiality, If the documents were shown to be very material to a critical issue, "the re-
quirements of justice militate in favour of a confidentiality order. If the documents are marginally relevant, then the
voluntary nature of the production argues against a confidentiality order” (para. 29). He then decided that the docu-
ments were material to a question of the appropriate remedy, a significant issue in the event that the appellant failed on
the main issue.

18 Pelletier I, also considered the context of the case and held that since the issue of Canada's role as a vendor of
nuclear technology was one of significant public interest, the burden of justifying a confidentiality order was very
onerous. He found that AECL could expunge the sensitive material from the documents, or put the evidence before the
court in some other form, and thus maintain its full right of defence while preserving the open access o court pro-
ceedings.

19 Pelletier J. observed that his order was being made without having perused the Confidential Documents be-
cause they had not been put before him. Although he noted the line of cases which holds that a judge ought not to deal
with the issue of a confidentiality order without reviewing the documents themselves, in his view, given their volu-
minous nature and technical content as well as his lack of information as to what information was aiready in the public
domain, he found that an examination of these documents would not have been useful.

20 Pelletier J. ordered that the appeliant could file the documents in current form, or in an edited version if it chose
to do so. He also granted leave to file material dealing with the Chinese regulatory process in general and as applied to
this project, provided it did so within 60 days.

B. Federal Court of Appeal, f2000] 4 F.C. 426
(1) Evans J.A. (Sharlow J A. concurring)

21 At the Federal Court of Appeal, AECL appealed the ruling under R, 151 of the Federal Court Rules, 1998, and
Sierra Club cross-appealed the ruling under R. 312.

22 With respect to R, 312, Evans J. A held that the documents were clearly relevant to a defence under s. 54(2)(b),
which the appellant proposed to raise if s. 5(1)(b) of the CEAA was held to apply, and were aiso potentially relevant to
the exercise of the court's discretion to refuse a remedy even if the Ministers were in breach of the CEAA. Evans LA,
agreed with Pelletier I, that the benefit to the appellant and the court of being granted leave 1o file the documents
outweighed any prejudice to the respondent owing to delay and thus concluded that the motions judge was correct in
granting leave under R. 312,

23 On the issue of the confidentiality order, Evans J.A. considered R. 151, and all the factors that the motions
judge had weighed, including the commercial sensitivity of the documents, the fact that the appeliant had received
them in confidence from the Chinese authorities, and the appellant's argument that without the documents it could not
mount a full answer and defence to the application. These factors had to be weighed against the principle of open
access to court documents. Evans J.A. agreed with Pelletier 1. that the weight to be attached to the public interest in
open proceedings varied with context and held that, where a case raises issues of public significance, the principle of
openness of judicial process carries greater weight as a factor in the balancing process, Evans J.A. noted the public
interest in the subject matter of the litigation, as weli as the considerable media attention it had attracted.
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24 In support of his conclusion that the weight assigned to the principle of openness may vary with context, Evans
J.A. relied upon the decisions in AB Hassle v. Canada (Minister of National Health & Welfare), [2000] 3 F.C. 360
(Fed. C.A.), where the court took into consideration the relatively small public interest at stake, and Ethyl! Canada Inc.
v. Canada (Attorney General) (1998), 17 C.P.C. (4th) 278 (Ont. Gen. Div.}, at p. 283, where the court ordered dis-
closure after determining that the case was a significant constitutional case where it was important for the public to
understand the issues at stake. Evans J.A, observed that openness and public participation in the assessment process
are fundamental to the CEAA, and concluded that the motions judge could not be said to have given the principle of
openness undue weight even though confidentiality was claimed for a relatively small number of highly technical
documents.

25 Evans J.A. held that the motions judge had placed undue emphasis on the fact that the introduction of the
documents was voluntary; however, it did not follow that his decision on the confidentiality order must therefore be set
aside. Evans J.A. was of the view that this error did not affect the ultimate conclusion for three reasons, First, like the
motions judge, he attached great weight to the principle of openness. Secondly, he held that the inclusion in the af-
fidavits of a summary of the reports could go a long way to compensate for the absence of the originals, should the
appellant choose not to put them in without a confidentiality order, Finally, if AECL submitted the documents in an
expunged fashion, the claim for confidentiality would rest upon a refatively unimportant factor, i.e., the appellant's
claim that it would suffer a loss of business if it breached its undertaking with the Chinese authorities.

26 Evans J.A. rejected the argument that the motions judge had erred in deciding the motion without reference to
the actual documents, stating that it was not necessary for him to inspect them, given that summaries were avaifable
and that the documents were highly technical and incompletely translated. Thus, the appeal and cross-appeal were
both dismissed.

(2) Roberison JA. (dissenting)

27 Robertson J.A. disagreed with the majority for three reasons, First, in his view, the level of public interest in the
case, the degree of media coverage, and the identities of the parties should not be taken into consideration in assessing
an application for a confidentiality order. Instead, he held that it was the nature of the evidence for which the order is
sought that must be examined.

28 In addition, he found that without a confidentiality order, the appellant had to choose between two unac-
ceptable options: either suffering trreparable financial harm if the confidential information was introduced into evi-
dence or being denied the right to a fair trial because it could not mount a full defence if the evidence was not intro-
duced,

29 Finaily, he stated that the analytical framework employed by the majority in reaching its decision was fun-
damentally flawed as it was based largely on the subjective views of the motions judge. He rejected the contextual
approach to the question of whether a confidentiality order should issue, emphasizing the need for an objective
framework to combat the perception that justice is a relfative concept, and to promote consistency and certainty in the
law.

30 To establish this more objective framework for regulating the issuance of confidentiality orders pertaining to
commercial and scientific information, he turned to the legal rationale underlying the commitment to the principle of
open justice, referring to Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326 (S.C.C.}. There, the
Supreme Court of Canada held that open proceedings foster the search for the truth, and reflect the importance of
public scrutiny of the courts,

31 Robettson 1.A. stated that, although the principie of open justice is a reflection of the basic democratic value of
accountability in the exercise of judicial power, in his view, the principle that justice itself must be secured is para-
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mount. He concluded that justice as an overarching principle means that exceptions occasionally must be made to
rules or principles.

32 Ie observed that, in the area of commercial law, when the information sought to be protected concerns "trade
secrets,” this information will not be disclosed during a trial if to do so would destroy the owner's proprietary rights
and expose him or her to irreparable harm in the form of financiaf loss. Although the case before him did not involve a
trade secret, he nevertheless held that the same treatment could be extended to commercial or scientific information
which was acquired on a confidential basis and attached the following criteria as conditions precedent to the issuance
of a confidentiatity order (at para. 13):

(1) the information is of a confidential nature as opposed to facts which one would like to keep confidential; (2)
the information for which confidentiality is sought is not already in the public domain; (3) on a balance of
probabilities the party seeking the confidentiality order would suffer irreparable harm if the information were
made public; (4) the information is relevant to the legal issues raised in the case; (5) correlatively, the information
is "necessary" to the resolution of those issues; (6) the granting of a confidentiality order does not unduly preju-
dice the opposing party; and (7) the public interest in open court proceedings does not override the private in-
terests of the party seeking the confidentiality order. The onus in establishing that criteria one to six are met is on
the party seeking the confidentiality order, Under the seventh criterion, it is for the opposing party to show that a
prima facie right to a protective order has been-overtaken by the need to preserve the openness of the court pro-
ceedings. In addressing these criteria one must bear in mind two of the threads woven into the fabric of the
principle of open justice: the search for truth and the preservation of the rule of taw. As stated at the outset, I do
not believe that the perceived degree of public importance of a case is a relevant consideration,

33 In applying these criteria to the circumstances of the case, Robertson J.A. concluded that the confidentiality
order should be granted. In his view, the public interest in open court proceedings did not override the interests of
AECL in maintaining the confidentiality of these highly technicat documents,

34 Robertson J.A. also considered the public interest in the need to ensure that site-plans for nuclear installations
were not, for example, posted on a web-site, He concluded that a confidentiality order would not undermine the two
primary objectives underlying the principle of open justice: truth and the rule of law. As such, he would have allowed
the appeal and dismissed the cross-appeal.

V. Issues
35

A. What is the proper analylical approach {o be applied o the exercise of judicial discretion where a litigant seeks
a confidentiality order under R, 151 of the Federal Court Rules, 19987

B. Should the confidentiality order be granted in this case?
V1. Analysis
A. The Analytical Approach to the Granting of a Confidentiality Order
(1) The General Framework: Herein the Dagenais Principles

36 The link between openness in judicial proceedings and freedom of expression has been firmly established by
this Court. In Canadian Broadeasting Corp. v. New Brunswick {Aftorney General), [1996] 3 S.CR. 480 (8.C.C)
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[hereinafter New Brunswick], at para. 23, La Forest J. expressed the relationship as follows:

The principle of open courts is inextricably tied to the rights guaranteed by s. 2(b). Openness permits public ac-
cess to information about the courts, which in turn permits the public to discuss and put forward opinions and
criticisms of court practices and proceedings. While the freedom to express ideas and opinions about the operation
of the courts is clearly within the ambit of the freedom guaranteed by s. 2(b), so too is the right of members of the
public to obtain information about the courts in the first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would be restricted; this
would clearly infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion to grant a confidentiality
order should begin with the principles set out by this Court in Dagenais v. Canadian Broadcasting Corp., [1994] 3
S.C.R. 835 (S.C.C.). Although that case dealt with the common law jurisdiction of the court to order a publication ban
in the criminal law context, there are strong similarities between publication bans and confidentiality orders in the
context of judicial proceedings. In both cases a restriction on freedom of expression is sought in order to preserve or
promote an interest engaged by those proceedings. As such, the fundamental question for a court to consider in an
application for a publication ban or a confidentiality order is whether, in the circumstances, the right to freedom of
expression should be compromised.

38 Although in each case freedom of expression will be engaged in a different context, the Dagenais framework
utilizes overarching Canadian Charter of Rights and Freedoms principles in order to balance freedom of expression
with other rights and interests, and thus can be adapted and applied to various circumstances. As a result, the analytical
approach to the exercise of discretion under R. 151 should echo the underlying principles laid out in Dagenais, supra,
although it must be tailored to the specific rights and interests engaged in this case.

39 Dagenais, supra, dealt with an application by four accused persons under the court's common law Jjurisdiction
requesting an order prohibiting the broadcast of a television programme dealing with the physical and sexual abuse of
young boys at religious institutions, The applicants argued that because the factual circumstances of the programme
were very similar to the facts at issue in their trials, the ban was necessary to preserve the accuseds' right to a fair trial.

40 Lamer C.J. found that the common law discretion to order a publication ban must be exercised withia the
boundaries set by the principles of the Charter. Since publication bans necessarily curtail the freedom of expression of
third parties, he adapted the pre-Charter common law rufe such that it balanced the right to freedom of expression with
the right to a fair trial of the accused in a way which reflected the substance of the test from R. v. Oatkes, [1986] 1
S.C.R. 103 (8.C.C.). At p. 878 of Dagenais, Lamer C.J. set out his reformulated test:

A publication ban should only be erdered when:

(a) Such a ban is necessary in order to prevent a real and substantial risk to the fairness of the trial, because
reasonably available aliernative measures will not prevent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects to the free expression of those
affected by the ban. [Emphasis in original.]

41 In New Brunswick, supra, this Court modified the Dagenais test in the context of the related issue of how the
discretionary power under s. 486(1) of the Criminal Code to exclude the public from a trial should be exercised. That
case dealt with an appeal from the trial judge's order excluding the public from the portion of a sentencing proceeding
for sexual assault and sexual interference dealing with the specific acts committed by the accused on the basis that it
would avoid "undue hardship" to both the victims and the accused.
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42 LaTorest }. found that s, 486(1) was a restriction on the s. 2(b) right to freedom of expression in that it provided
a "discretionary bar on public and media access to the courts"; New Brunswick, supra, at para. 33; however, he found
this infringement to be justified under s. 1 provided that the discretion was exercised in accordance with the Charter.
Thus, the approach taken by La Forest I. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code,
closely mirrors the Dagenais common law test:

(a) the judge must consider the available options and consider whether there are any other reasonable and
effective alternatives avaiiable;

(b) the judge must consider whether the order is limited as much as possible; and

(c) the judge must weigh the importance of the objectives of the particular order and its probable effects
against the importance of openness and the particular expression that will be limited in order to ensure that
the positive and negative effects of the order are proportionate,

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential undue hardship con-
sisted mainly in the Crown's submission that the evidence was of a "delicate nature" and that this was insufficient to
override the infringement on freedom of expression,

43 This Court has recently revisited the granting of a publication ban under the court's common law jurisdiction in
R v. Mentuck, 2001 SCC 76 (8.C.C.), and its companion case R, v. E. (O.N.), 2001 SCC 77 (8.C.C.). In Mentuck, the
Crown moved for a publication ban to protect the identity of undercover police officers and operational methods
employed by the officers in their investigation of the accused. The accused opposed the motion as an infringement of
his right to a fair and public hearing under s. 11(d) of the Charter. The order was also opposed by two intervening
newspapers as an infringement of their right to freedom of expression.

44 The Court noted that, while Dagenais dealt with the balancing of freedom of expression on the one hand, and
the right to a fair trial of the accused on the other, in the case before it, both the right of the accused to a fair and public
hearing, and freedom of expression weighed in favour of denying the publication ban, These rights were balanced
against interests relating to the proper administration of justice, in particular, protecting the safety of police officers
and preserving the efficacy of undercover police operations.

45 1n spite of this distinction, the Court noted that underlying the approach taken in both Dagenais and New
Brunswick was the goal of ensuring that the judicial discretion to order publication bans is subject to no lower a
standard of compliance with the Charter than legislative enactment. This goal is furthered by incorporating the es-
sence of s, 1 of the Charter and the Oakes test into the publication ban test. Since this same goal applied in the case
before it, the Court adopted a similar approach to that taken in Dagenais, but broadened the Dagenais test (which dealt
specifically with the right of an accused to a fair trial) such that it could guide the exercise of judicial discretion where
a publication ban is requested in order to preserve ary important aspect of the proper administration of justice. At para.
32, the Court reformulated the test as follows:

A publication ban should only be ordered when:

(a) such an order is necessary in order to prevent a serious risk to the proper administration of justice because
reasonably aiternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the rights and interests of the
parties and the public, including the effects on the right to free expression, the right of the accused to a fair
and public trial, and the efficacy of the administration of justice.

© 2012 Thomson Reuters, No Claim to Orig. Govt. Works




Page 14

2002 CarswellNat 822, 2002 SCC 41, 2002 CarswellNat 823, 211 D.L.R. (4th) 193,287 N.R. 203, 18 C.P.R. (4th) 1,
44 C.ELR. (N.S.) 161, 20 C.P.C. (5th) 1, 40 Admin. L.R, (3d) 1, 223 F.T.R. 137 (note), [2002] 2 S.C.R. 522, REJB
2002-30902, J.E. 2002-803, 93 C.R.R. (2d) 219

46 The Court emphasized that under the first branch of the test, three important elements were subsumed under
the "necessity” branch. First, the risk in question must be a serious risk weli-grounded in the evidence. Second, the
phrase "proper administration of justice" must be carefully interpreted so as not to allow the concealment of an ex-
cessive amount of information. Third, the test requires the judge ordering the ban to consider not only whether rea-
sonable alternatives are available, but also to restrict the ban as far as possible without sacrificing the prevention of the
risk,

47 At para. 31, the Court also made the important observation that the proper administration of justice will not
necessarily involve Charter rights, and that the ability to invoke the Charter is not a necessary condition for a pub-
lication ban to be granted:

The [common law publication ban] rule can accommodate orders that must occasionally be made in the interests
of the administration of justice, which encompass more than fair trial rights. As the test is intended to "re-
flect . . . the substance ofthe Oakes test”, we cannot require that Charter rights be the only legitimate objective of
such orders any more than we require that government action or legislation inviolation of the Charter be justified
exclusively by the pursuit of another Charter right, [Emphasis added.]

The Court also anticipafed that, in appropriate circumstances, the Dagenais framework could be expanded even fur-
ther in order to address requests for publication bans where interests other than the administration of justice were
involved. '

48 Mentuck is illustrative of the flexibility of the Dagenais approach. Sinee its basic purpose is to ensure that the
judicial discretion to deny public access to the courts is exercised in accordance with Charfer principles, in my view,
the Dagenais model can and should be adapted to the situation in the case at bar where the central issue is whether
judicial discretion should be exercised so as to exclude confidential information from a public proceeding. As in
Dagenais, New Brunswick and Mentuck, granting the confidentiality order will have a negative effect on the Charter
right to freedom of expression, as well as the principle of open and accessible court proceedings, and, as in those cases,
courts must ensure that the discretion to grant the order is exercised in accordance with Charter principles. However,
in order to adapt the test to the context of this case, it is first necessary to determine the particular rights and interests
engaged by this application.

(2) The Rights and Interests of the Parties

49 The immediate purpose for AECL's confidentiality request relates to its commercial interests. The information
in question is the property of the Chinese authorities. If the appellant were to disclose the Confidential Documents, it
would be in breach of its contractual obligations and suffer a risk of harm to its competitive position, This is ciear from
the findings of fact of the motions judge that AECL was bound by its commercial interests and its customer's property
rights not to disclose the information (para. 27), and that such disclosure could harm the appellani's commercial in-
terests (para. 23).

50 Aside from this direct commercial interest, if the confidentiality order is denied, then in order to protect its
commercial interests, the appellant will have to withhold the documents. This raises the important matter of the fiti-
gation context in which the order is sought. As both the motions judge and the Federal Court of Appeal found that the
information contained in the Confidential Documents was relevant to defences available under the CEAA, the in-
ability to present this information hinders the appellant's capacity to make full answer and defence or, expressed more
generally, the appellant's right, as a civil litigant, to present its case. In that sense, preventing the appelfant from dis-
closing these documents on a confidential basis infringes its right to a fair trial. Although in the context of a civil
proceeding this does not engage a Charter right, the right to a fair trial generally can be viewed as a fundamental
principle of justice: M. (4.) v. Ryan, [1997] 1 S.C.R. 157 (8.C.C.), at para. 84, per L Heureux-Dubé I. (dissenting, but
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not on that point). Although this fair trial right is directly relevant to the appellant, there is also a general public interest
in protecting the right to a fair trial. Indeed, as a general proposition, all disputes in the courts should be decided under
a fair trial standard. The legitimacy of'the judicial process alone demands as much. Similarly, courts have an interest in
having all relevant evidence before them in order to ensure that justice is done.

51 Thus, the interests which would be promoted by a confidentiality order are the preservation of commercial and
contractual relations, as well as the right of ¢ivil litigants to a fair trial. Related to the latter are the public and judicial
interests in seeking the truth and achieving a just result in civil proceedings.

52 In opposition to the confidentiality order lies the fundamental principle of open and accessible court pro-
ceedings. This principle is inextricably tied to freedom of expression enshrined in s. 2(b) of the Charter: New
Brunswick, supra, at para. 23, The importance of public and media access to the courts cannot be understated, as this
access is the method by which the judicial process is scrutinized and criticized, Because it is essential to the admini-
stration of justice that justice is done and is seen to be done, such public serutiny is fundamental. The open court
principle has been described as "the very soul of justice,”" guaranteeing that justice is administered in a non-arbitrary
manner; New Brunswick, supra, at para. 22,

(3) Adapting the Dagenais Test {0 the Rights and Interests of the Parties

53 Applying the rights and interests engaged in this case to the analytical framework of Dagenais and subsequent
cases discussed above, the test for whether a confidentiality order ought to be granted in a case such as this one should
be framed as follows:

A confidentiality order under R. 151 should only be granted when:

(a) such an order is necessary in order to prevent a serious risk to an important interest, including a com-
mercial interest, in the context of itigation because reasenably alternative measures will not prevent the risk;
and

(b) the salutary effects of the confidentiality order, including the effects on the right of civil litigants to a fair
trial, outweigh its deleterious effects, including the effects on the right to free expression, which in this
context includes the public interest in open and accessible coutt proceedings,

54 As in Mentuck, supra, 1 would add that three important elements are subsumed under the first branch of this
test. First, the risk in question must be reai and substantial, in that the risk is weil-grounded in the evidence and poses
a serious threat to the commercial interest in question.

35 In addition, the phrase "“important commercial interest” is in need of some clarification. In order to qualify as
an "important commercial interest,” the interest in question cannot merely be specific to the party requesting the order;
the interest must be one which can be expressed in terms of a public interest in confidentiality. For example, a private
company could not argue simply that the existence of a particular contract should not be made public because to do so
would cause the company to lose business, thus harming its commercial interests. However, if, as in this case, ex-
posure of information would cause a breach of a confidentiality agreement, then the commercial interest affected can
be characterized more broadly as the general commercial interest of preserving confidential information. Simply put,
if there is no general principle at stake, there can be no "important commercial interest” for the purposes of this test,
Or, in the words of Binnie J. in Re N. (F.), [2000] 1 8.C.R, 880, 2000 8CC 35 (8,C.C.), at para. 10, the open court rule
only yields" where the public interest in confidentiality outweighs the public interest in openness™ (emphasis added).

56 In addition to the above requirement, courts must be cautious in determining what constitutes an "important
commercial interest." It must be remembered that a confidentiality order involves an infringement on freedom of
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expression. Although the balancing of the commercial interest with freedom of expression takes place under the
second branch of the test, courts must be alive to the fundamental importance of the open court rule. See generally
Muldoon J. in Eli Lilly & Co. v. Novopharm Lid. (1994), 56 C.P.R. (3d) 437 (Fed. T.D.), at p. 439.

57 Finally, the phrase "reasonably alternative measures" requires the judge to consider not only whether rea-
sonable alternatives to a confidentiality order are available, but also to restrict the order as much as is reasonably
possible while preserving the commercial interest in question,

B. Application of the Test to this Appeal
(1) Necessity

58 Al this stage, it must be determined whether disclosure of the Confidential Documents would impose a serious
risk on an important commercial interest of the appellant, and whether there are reasonable alternatives, either to the
order itself or to its terms,

59 The commercial interest at stale here relates to the objective of preserving contractual obligations of confi-
dentiality. The appellant argues that it will suffer irreparable harm to its commercial interests if the confidential
documents are disclosed. In my view, the preservation of confidential information constitutes a sufficiently important
commercial interest to pass the first branch of the test as long as certain criteria relating to the information are met.

60 Pelletier J. noted that the order sought in this case was similar in nature to an application for a protective order
which arises in the context of patent litigation. Such an order requires the applicant to demonstrate that the information
in question has been treated at all relevant times as confidential and that on a balance of probabilities its proprietary,
commercial and scientific interests could reasonably be harmed by the disclosure of the information: AB Hassle v.
Canada (Minister of National Health & Welfare) (1998), 83 C.P.R. (3d) 428 (Fed. T.D.), atp. 434, To this I would add
the requirement proposed by Robertson JLA, that the information in question must be of a "confidential nature” in that
it has been” accumulated with a reasonable expectation of it being kept confidential" (para. 14) as opposed to "facts
which a litigant would like to keep confidential by having the courtroom doors closed" (para. 14).

61 Pelletier J. found as a fact that the AB Hassle test had been satisfied in that the information had clearly been
treated as confidential both by the appetiant and by the Chinese authorities, and that, on a balance of probabilities,
disclosure of the information coudd harm the appellant's commercial interests (para. 23). As well, Robertson JA.
found that the information in question was clearly of a confidential nature as it was commercial information, consis-
tently treated and regarded as confidential, that would be of interest to AECL's competitors (para. 16}. Thus, the order
is sought to prevent a serious risk to an fmportant commercial interest.

62 The first branch of the test also requires the consideration of aiternative measures to the confidentiality order,
as wel} as an examination of the scope of the order to ensure that it is not overly broad. Both courts below found that
the information contained in the Confidential Documents was relevant to potential defences available to the appeltant
under the CEAA and this finding was not appealed at this Court. Further, [ agree with the Court of Appeal’s assertion
{para, 99) that, given the importance of the documents to the right to make full answer and defence, the appeilant s,
practically speaking, compelled 1o produce the documents, Given that the information is necessary to the appellant's
case, it remains only to determine whether there are reasonably alternative means by which the necessary information
can be adduced without disclosing the confidential information.

63 Two alternatives to the confidentiality order were put forward by the courts below. The motions judge sug-
gested that the Confidential Documents could be expunged of their commercially sensitive contents, and edited ver-
sions of the documents could be filed. As well, the majority of the Court of Appeal, in addition to accepting the pos-
sibility of expungement, was of the opinion that the summaries of the Confidential Documents included in the affi-
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davits could go a long way to compensate for the absence of the originals. If either of these options is a reasonable
alternative o submitting the Confidential Documents under a confidentiality order, then the order is not necessary, and
the application does not pass the first branch of the test,

64 There are two possible options with respect to expungement, and, in my view, there are problems with both of
these. The first option would be for AECL to expunge the confidential information without disclosing the expunged
material to the parties and the court. However, in this situation the filed material would still differ from the material
used by the affiants. It must not be forgotten that this motion arose as a result of Sierra Club's position that the
summaries contained in the affidavits should be accorded little or no weight without the presence of the underlying
documents. Even if the relevant information and the confidential information were mutuaily exclusive, which would
allow for the disclosure of all the information relied on in the affidavits, this relevancy determination could not be
tested on cross-examination because the expunged material would not be available. Thus, even in the best case sce-
narie, where only irrelevant information needed to be expunged, the parties would be put in essentially the same
position as that which initially generated this appeal in the sense that at least some of the material relied on to prepare
the affidavits in question would not be available to Sierra Club.

65 Further, T agree with Robertson J.A. that this best case scenario, where the relevant and the confidential in-
formation do not overlap, is an untested assumption (para. 28). Although the documents themselves were not put
before the courts on this motion, given that they comprise thousands of pages of detailed information, this assumption
is at best optimistic. The expungement alternative would be further complicated by the fact that the Chinese authorities
require prior approval for any request by AECL to disclose information.

66 The second option is that the expunged material be made available to the Court and the parties under a more
narrowly drawn confidentiality order. Although this option would allow for slightly broader public access than the
current confidentiality request, in my view, this minor restriction to the current confidentiality request is not a viable
alternative given the difficultics associated with expungement in these circumstances. The test asks whether there are
reasonably alternative measures; it does not require the adoption of the absolutely least restrictive option. With re-
spect, in my view, expungement of the Confidential Documents would be a virtually unworkable and ineffective
solution that is net reasonable in the circumstances.

67 A second alternative to a confidentiality order was Evans J.A.'s suggestion that the suminaries of the Confi-
dential Documents included in the affidavits" may well go a long way to compensate for the absence of the originals”
(para. 103). However, he appeared to take this fact into account merely as a factor to be considered when balancing the
various interests at stake. ] would agree that at this threshold stage to rely on the summaries alone, in light of the
intention of Sierra Club to argue that they should be accorded little or no weight, does not appear to be a "reasonably
alternative measure"” to having the underlying documents availabie to the parties.

68 With the above considerations in mind, I find the confidentiality order necessary in that disclosure of the

Confidential Documents would impose a serious risk on an important commercial interest of the appellant, and that
there are no reasonably alternative measures to granting the order.

{2) The Proportionality Stage

69 As stated above, at this stage, the salutary effects of the confidentiality order, including the effects on the
appellant's right to a fair trial, must be weighed against the deleterious effects of the confidentiality order, including
the effects on the right to free expression, which, in furn, is commected to the principle of open and accessible court
proceedings. This balancing will ultimately determine whether the confidentiality order ought to be granted.

{a) Salutary Effects of the Confidentiality Order
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70 As discussed above, the primary interest that would be promoted by the confidentiality order is the public
interest in the right of a civil litigant to present ifs case or, more generally, the fair trial right. Because the fair trial right
is being invoked in this case in order to protect commercial, not liberty, interests of the appellant, the right to a fair trial
in this context is not a Charter right; however, a fair trial for all litigants has been recognized as a fundamental prin-
ciple of justice: Ryan, supra, at para. 84. It bears repeating that there are circumstances where, in the absence of an
affected Charrer right, the proper administration of justice calls for a confidentiality order: Mentuck, supra, at para.
31, In this case, the salutary effects that such an order would have on the administration of justice relate to the ability of
the appellant to present its case, as encompassed by the broader fair trial right.

71 The Confidential Documents have been found to be relevant to defences that will be available to the appellant
in the event that the CEAA is found to apply to the impugned transaction and, as discussed above, the appellant cannot
disclose the documents without putting its commercial interests at serious risk of harm. As such, there is a very real
risk that, without the confidentiality order, the ability of the appellant to mount a successful defence will be seriously
curtailed. I conclude, therefore, that the confidentiality order would have significant salutary effects on the appellant's
right to a fair trial,

72 Aside from the salutary effects on the fair trial interest, the confidentiality order would also have & beneficial
impact on other important rights and interests, First, as I discuss in more detail below, the confidentiality order would
allow all parties and the court access to the Confidential Documents, and permit cross-examination based on their
contents, By facilitating access to relevant documents in a judicial proceeding, the order sought would assist in the
search for truth, a core value underlying freedom of expression.

73 Second, 1 agree with the observation of Robertson J.A. that, as the Confidential Documents contain detailed
technical information pertaining to the construction and design of a nuclear installation, it may be in keeping with the
public interest to prevent this information from entering the public domain (para. 44). Although the exact contents of
the documents remain a mystery, it is apparent that they contain technical details of a nuclear installation, and there
may well be a substantial public security interest in maintaining the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74 Granting the confidentiality order would have a negative effect on the open court principle, as the public would
be denied access to the contents of the Confidential Documents. As stated above, the principle of open courts is in-
extricably tied to the s, 2(b) Charter right to freedom of expression, and public scrutiny of the courts is a fundamental
aspect of the administration of justice: New Brunswick, supra, at paras. 22-23, Although as a general principle, the
importance of open courts cannot be overstated, it is necessary to examine, in the context of this case, the particular
deleterious effects on freedom of expression that the confidentiality order would have.

75 Underlying freedom of expression are the core values of (1) seeking the truth and the common good, (2)
promoting self-fulfilment of individuals by allowing them to develop thoughts and ideas as they see fi, and (3) en-
suring that participation in the political proeess is open to all persons; Irwin Toy Lid. c. Québec (Procureur général),
[1989] 1 S.C.R. 927 (S.C.C.), atp. 976, R. v. Keegstra, [1990] 3 S.C.R. 697 (8.C.C.), per Dickson C.I, at pp. 762-764.
Charter jurisprudence has established that the closer the speech in question lies to these core values, the harder it will
be to justify a s. 2(b) infringement of that speech under s. 1 of the Charter: Keegstra, supra, atpp. 760-761. Since the
main goal in this case is to exercise judicial discretion in a way which conforms to Charter principles, a discussion of
the deleterious effects of the confidentiality order on freedom of expression should include an assessment of the
effects such an order would have on the three core values, The more detrimental the order would be to these values, the
more difficult it will be to justify the confidentiality order. Similarfy, minor effects of the order on the core values will
make the confidentiality order easier to justify.

76 Seeking the truth is not only at the core of freedom of expression, but it has also been recognized as a fun-
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damental purpose behind the open court rule, as the open examination of witnesses promotes an effective evidentiary
process: Edmonton Journal, supra, per Wilson 1., at pp. 1357-1358. Clearly, the confidentiality order, by denying
public and media access to documents relied on in the proceedings, would impede the search for truth to some extent.
Although the order would not exclude the public from the courtroom, the pubfic and the media would be denied access
to documents relevant to the evidentiary process.

77 However, as mentioned above, to some extent the search for truth may actually be promoted by the confi-
dentiality order. This motion arises as a resuit of Sierra Club's argument that it must have access to the Confidential
Documents in ordes to test the accuracy of Dr. Pang's evidence. If the order is denied, then the most likely scenario is
that the appellant will not submit the documents, with the unfortunate result that evidence which may be relevant to the
proceedings will not be available to Sierra Club or the court. As a result, Sierra Club will not be able to fully test the
accuracy of Dr. Pang's evidence on cross-examination. In addition, the court will not have the benefit of this
cross-examination or documentary evidence, and will be required to draw conclusions based on an incomplete evi-
dentiary record, This would clearly impede the search for truth in this case.

78 As well, it is important to remember that the confidentiality order would restrict access to a relatively small
number of highly technical documents. The nature of these documents is such that the general public would be
unlikely to understand their contents, and thus they would contribute little to the public interest in the search for truth
in this case. However, in the hands of the parties and their respective experts, the documenis may be of great assistance
in probing the truth of the Chinese environmental assessment process, which would, in turn, assist the court in
reaching accurate factual conclusions. Given the nature of the documents, in my view, the important value of the
search for truth which underlies both freedom of expression and open justice would be promoted to a greater exteat by
submitting the Confidential Documents under the order sought than it would by denying the order, and thereby pre-
venting the parties and the court from relying on the documents in the course of the litigation,

79 In addition, under the terms of the order sought, the only restrictions on these documents relate to their public
distribution. The Ceonfidential Documents would be available to the court and the parties, and public access to the
proceedings would not be impeded. As such, the order represents a fairly minimal intrusion into the open court rule,
and thus would not have significant deleterious effects on this principle.

80 The second core value underlying freedom of speech, namely, the promotion of individual self-fulfilment by
allowing open development of thoughts and ideas, focuses on individual expression, and thus does not closely relate to
the open court principle which involves institutional expression. Although the confidentiafity order wouid restrict
individual access to certain information which may be of interest to that individual, I find that this value would not be
significantly affected by the confidentiality order.

81 The third core value, open participation in the political process, figures prominently in this appeal, as open
justice is a fundamental aspect of a democratic society. This connection was pointed out by Cory J. in Edmonton
Journal, supra, atp. 1339:

It can be seen that freedom of expression is of fundamental importance to a democratic society. It is also essential
to a democracy and erucial to the rule of law that the courts are seen to function openly. The press must be free to
comment upon eourt proceedings to ensure that the courts are, in fact, seen by all to operate openly in the pene-
trating light of public scrutiny.

Although there is no doubt as to the importance of open judicial proceedings to a democratic society, there was dis-
agreement in the courts below as to whether the weight to be assigned to the open court prineiple should vary de-
pending on the nature of the proceeding.

82 On this issue, Robertson J.A. was of the view that the nature of the case and the level of media interest were
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irrelevant considerations, On the other hand, Evans 1A, held that the motions judge was correct in taking into account
that this judicial review application was one of significant public and media interest, In my view, although the public
nature of the case may be a factor which strengthens the importance of open justice in a particular case, the level of
media interest should not be taken into account as an independent consideration,

83 Sinee cases invelving public institutions will generally relate more closely to the core value of public par-
ticipation in the political process, the public nature of a proceeding should be taken into consideration when assessing
the merits of a confidentiality order. It is important to note that this core value will afways be engaged where the open
court principle is engaged owing to the importance of open justice to a democratic society. However, where the po-
litical process is also engaged by the substance of the proceedings, the connection between open proceedings and
public participation in the political process will inerease. As such, [ agree with Evans 1. A, in the court below, where he
stated, at para. 87

While all litigation is important to the parties, and there is a public interest in ensuring the fair and appropriate
adjudication of ali litigation that comes before the courts, some cases raise issues that transcend the immediate
interests of the parties and the general public interest in the due administration of justice, and have a much wider
public interest significance.

84 This motion relates to an application for judicial review of a decision by the government to fund a nuclear
energy project. Such an application is clearly of a public nature, as it relates to the distribution of public funds in
relation to an issue of demonstrated public interest. Moreover, as pointed out by Evans J.A., openness and public
patticipation are of fundamental importance under the CEAA. Indeed, by their very nature, environmental matters
carry significant public import, and openness in judicial proceedings involving environmentat issues will generaily
attract a high degree of protection. In this regard, [ agree with Evans J.A. that the public interest is engaged here more
than it would be if this were an action between private parties relating to purely private interests,

85 However, with respect, to the extent that Evans J. A, relied on media interest as an indicium of public interest,
this was an error, In my view, it is important to distinguish public interest from media interest, and 1 agree with
Robertson J.A, that media exposure cannot be viewed as an impartial measure of public interest. [t is the public nature
of the proceedings which increases the need for openness, and this public nature is not necessarily reflected by the
media desire to probe the facts of the case. ] reiterate the caution given by Dickson C.I. in Keegstra, supra, at p. 760,
where he stated that, while the speech in question must be examined in light of its relation to the core values," we must
guard carefully against judging expression according to its popularity.”

86 Although the pubtic interest in open access to the judicial review application as @ whole is substantial, in my
view, it is also important to bear in mind the nature and scope of the information for which the order is sought in
assigning weight to the public interest. With respect, the motions judge erred in failing to consider the narrow scope of
the order when he considered the publie interest in disclosure, and consequently attached excessive weight to this
factor, In this connection, I respectfully disagree with the following conclusion of Evans J.A., at para. 97

Thus, having considered the nature of this litigation, and having assessed the extent of public interest in the
openness of the proceedings in the case before him, the Motions Judge cannot be said in all the circumstances to
have given this factor undue weight, even though confidentiality is claimed for only three documents among the
small mountain of paper filed in this case, and their content is likely to be beyond the comprehension of all but
those equipped with the necessary technical expertise.

Open justice is a fundamentally important principle, particularly when the substance of the proceedings is public in
nature, However, this does not detract from the duty to attach weight to this principle in accordance with the specific
limitations on openness that the confidentiality order would have, As Wilson J, cbserved in Edmonion Journal, supra,
atpp. 1353-1354:
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One thing seems clear and that is that one should not balance one value at large and the conflicting value in its
context. To do so could well be to pre-judge the issue by placing more weight on the value developed at large than
is appropriate in the context of the case.

87 Inmy view, it is important that, although there is significant public interest in these proceedings, open access to
the judicial review application would be only slightly impeded by the order sought. The narrow scope of the order
coupled with the highly technical nature of the Confidential Documents significantly temper the deleterious effects the
confidentiality order would have on the public interest in open couris,

88 In addressing the effects that the confidentiality order would have on freedom of expression, it should also be
borne in mind that the appellant may not have to raise defences under the CEAA, in which case the Confidential
Documents would be irrelevant to the proceedings, with the result that freedom of expression would be unaffected by
the order. However, since the necessity of the Confidential Documents will not be determined for some time, in the
absence of a confidentiality order, the appellant would be left with the choice of either submitting the documents in
breach of its obligations or withholding the documents in the hopes that either it will not have to present a defence
under the CEAA or that it will be able to mount a successful defence in the absence of these relevant documents, If it
chooses the former option, and the defences under the CEAA are later found not to apply, then the appellant will have
suffered the prejudice of having its confidential and sensitive information released into the public domain with no
corresponding benefit to the public. Although this scenario is far from certain, the possibility of such an occurrence
also weighs in favour of granting the order sought.

89 In coming to this conclusion, I note that if the appellant js not required to invoke the relevant defences under
the CEAA, it is also true that the appellant’s fair trial right will not be impeded, even if the confidentiality order is not
granted. However, I do not take this info account as a factor which weighs in favour of denying the order because, if
the order is granted and the Confidential Documents are not required, there will be no deleterious effects on either the
public interest in freedom of expression or the appellant's commercial interests or fair trial right. This neutral result is
in contrast with the scenario discussed above where the order is denied and the possibility arises that the appellant's
commercial interests will be prejudiced with no corresponding public benefit, As a result, the fact that the Confidential
Documents may not be required is a factor which weighs in favour of granting the confidentiality order.

50 In summary, the core freedom of expression values of seeking the truth and promoting an open political
process are most closely linked to the principle of open courts, and most affected by an order restricting that openness.
However, in the context of this case, the confidentiality order would only marginally impede, and in some respects
wouid even promote, the pursuit of these values. As such, the order would not have significant deleterious effects on
freedom of expression.

VII. Conclusion

91 In balancing the various rights and interests engaged, I note that the confidentiality order would have sub-
stantial salutary effects on the appellant's right to a fair trial, and freedom of expression, On the other hand, the
deleterious effects of the confidentiality order on the principle of open courts and freedom of expression would be
minimal, In addition, if the order is not granted and in the course of the judicial review application the appellant is not
required to mount a defence under the CEAA, there is a possibility that the appellant will have suffered the harm of
having disclosed confidential information in breach of its obligations with no corresponding benefit to the right of the
public to freedom of expression. As aresult, I find that the salutary effects of the order outweigh its deleterious effects,
and the order should be granted.

92 Consequently, T would allow the appeal with costs throughout, set aside the judgment of the Federal Court of
Appeal, and grant the confidentiality order on the terms requested by the appellant under R. 151 of the Federal Court
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Rules, 1998.

Appeal allowed.

Pourvoi accueilli,

END OF DOCUMENT
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to Director as refund not constituting "property of a bankrupt divisible among his ereditors" for purposes of s. 67 of
Bankruptcy Aect — Assignment of refund to trustee invalid by virtue of s. 67 of Financial Administration Act —
Bankruptey Act, R.8.C, 1985, ¢, B-3, s. 67 — Financial Administration Act, R.8.C, 1985, ¢. F-11, 5. 67,

A husband was ordered to pay monthly child and spousal support under a corollary relief order. When he fell into
arrears, the Director of Maintenance Enforcement initiated proceedings against him, Shortly thereafier, he made a
volun tary assignment into bankruptey and executed an agreement letter in which he purported to assign any
post-bankruptey tax refund to the trustee. Prior to the husband's discharge and the filing of the post-bankruptey income
tax return, the Director issued a notice of continuing attachment against the federal Crown in accordance with the
provisions of the Family Orders and Agreements Enforcement Assistance Act. Revenue Canada paid the husband's
post-bankruptey tax refund to the Director,

The trustee was stuccessful in obtaining an order from a master requiring the Director to pay the refund to the trustee,
The Director's appeal from that order was successful. The trustee's subsequent appeal was dismissed and the trustee
appealed to the Supreme Court of Canada,

Held:
The appeal was dismissed.

The definition of "property” in s. 2 of the Bankruptcy Act is sufficiently broad to cover the income tax refund even
though the income tax return was not filed until after the husband's discharge from bankruptey. While a taxpayer who
makes over-payments has no right to compel a refund prier to filing a return, he or she does have a future and con-
tingent interest in the eventual tax refund, Further, the tax refund could be considered "property” for the purposes of's,
67(c) of the Actand "property of a bankrupt divisible among his creditors” for the purposes of the whole of's. 67, as s.
67(d) in no way limits the scope of 5. 67(c). Thercfore, normally such a refund would automatically vest in the trustee
by virtue of 5. 71(2). However, in this case s. 68, which constitutes a complete code controlling a bankrupt's salary,
wages, or other remuneration, governed. Because of the application of s. 68, salary, wages and other remuneration
cannet be considered property divisible among a bankrupt's creditors for the purposes of s. 67. As the tax refund
retained its character as wages for the purposes of s. 68, it did not vest in the trustee.

The letter agreement did not constitute a valid assignment of the refund. It was rendered ineffective by s. 67 of the
Financial Administration Act, which provides that, except in certain cireumstances, "a Crown debt is not assignable”,
A "Crown debt" is defined as including future debts "due or becoming due”, Therefore, the Director had priotity,

Cases considered:

Ali, Re{1987), 62 C,B.R. (N.83y 64,24 C.C.L[. 223, 57 O.R. (2]} 685, 34 D.L.R, (4th) 267 (S.C.) — referred to

Beaton, Re (1979), 30 C.B.R. (N.8.)225. 25 Q.R. (2d) 614, | P.P.S.A.C. 58, 101 D.LR. (3dY 338 (C.A) — not
Jfollowed

Bertrand Re, [1980]1 2 N.Z.L.R. 72 (C.A.) — distinguished

Dauphin Plains Credit Union Ltd, v. Xyloid Industries Ltd _[1980] 1 S.CR. 1182, 33 C.B.R. (N.8.) 107, [1980] 3
W.W.R. 513, [19801 C.T.C. 247. 3 Man. R. (2d) 283, 108 D.L.R. {3d) 257, 31 N.R. 301, (sub nom. Dauphin
Plains Credit Union Ltd. v. R,) 80 D.1.C. 6123 — considered

Federal Commissioner of Taxation v. Official Receiver, 95 C.L.R, 300, [1956] A.L.R. 643 (Aus. H.C.) — con-
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sidered

Giroux, Re (1983), 45 CB.R. (N.5.) 245, 41 O.R. (2d} 351, 146 D.L.R, (3d} 103 (S.C.) — referred fo

Goulet, Re {1977, 24 C.B.R, (N.5,} 222 {Ont, 8.C.) — considered

Hoffer, Re {1980}, 34 C.B.R. (N.S.3222. 4 Man. R. 2d) 1. 113 D.L.R, (3d) 469 (Q.B.) — rot followed

Hughes v. R, [1991]1 1 D.T.C, 5290, {sub nom. Hughes v. Canada) [199111 C.T.C. 492, (sub nom. Hughes v.
Minister of National Revenuej 46 ¥ TR, 17 -— referred to

Indusirial Acceptance Corp. v. Laionde, [195212 S.C.R, 109. 32 C.B.R. 191, [1952] 3 D.L.R. 348 — considered

Kellaway, Re (1977). 24 C.B.R. (N.S) 14 (B.C. S.C.) — not followed/non suivi

McCullough, Re (1984}, 52 C.B.R. (N.8)313(Ont. §.C.) —referred to

Moge v. Moge (1992), [1992] 3 S.CR. 813, [1993] | W.W.R. 481, 43 R.F.L. {(3d) 345, 145 N.R. , 81 Man. R,
248 161,99 D.L.R. (4th) 456 — considered

Munich Reinsurance Co. (Carnada Branchj v. Minister of National Revenne (1991), 91 D.T.C. 1137, [1992] ]
C.T.C. 2004 (T.C.C.) -— distinguished

Northward Airlines Ltd, Re, 37 C.B,R, (N.S.) 137. [1981] 2 W.W.R. 764, 36 A.R. 142 (Q.B.) — not followed

Szatmari, Re, [1972]2 O.R, 348. 18 C.B.R. (N.8.) 309, 25 D.L.R. (3d) 508 (S.C.) — referred fo

Tailby v. Official Receiver {1888}, 13 App. Cas. 523 (H.L.) — considered

Vachon v. Canada (Employment & Immigration Commission), [1985]1 2 S.C.R, 417, 57 CB.R. (N.S) 113, 63
N.R. 81,23 D.LL.R, (4th) 641 — applied

Walker, Re (1982}, 43 C.B.R. (N.S) 319 (Ont, S.C.} — referred to

Statutes considered:
Bankruptey Act, 5.C. 1919, c. 36 —
5. 25
Bankruptey Act, R.8.C, 1927, ¢. 11 —
5. 23(ii)
Bankruptey Act, R.S.C. 1985, ¢. B-3 —

s. 2 "property”
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8. 67(c)

5. 67(d)

5. 68

s. 70(1)

5. 71(2)

s. 158

s. 158(D)

5. 158(0)

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 —
s, 68(1)

5. 68(2)

5. 68(4)

Divorce Act, R.S.C. 1985, c. 3 (2ad Supp.).

Family Orders and Agreements Enforcement Assistance Act, R.8.C, 1985, ¢. 4 (2nd Supp.)—
$. 23 "garnishable moneys"

5.24

5. 28

Financial Administration Act, R.S.C, 1985, ¢. F-11 —
s, 66 "Crown debt”

5. 67

s. 67(a)

5. 67(b)
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5. 69
5. 70
Income Tax Act, R.S.C. 1952, c. 148 [R.S.C. 1985, ¢. 1 (5th Supp.)] —
5. 153(3) [R.S.C. 1985, c. 1 (5th Supp.), s. 153(3)]
8. 164(D [R.S.C. 1985, ¢. 1 (5th Supp.), 5. 164(1)]
Maintenance Enforcement Act, S.A. 1985, ¢. M-0.5 —
s. 4
Tax Rebate Discounting Act, R.8.C. 1985, ¢c. T-3 —
s, 2(2)
Regulations considered:

Family Orders and Agreements Enforcement Assistance Act, R.8.C. 1985, ¢. 4 (2nd Supp.) — Family Support
Orders and Agreements Garnishment Regulations,

SOR/88-181/DORS/88-181
s, 3(a)
Words and phrases considered:

property — "Is there, then, a proprietary character to tax overpayments? Not surprisingly the Bamkrupicy Act [R.S.C.
1985, c. B-3] defines the word ‘property’ in very broad terms, In particular, T note that the definition includes 'every
description of property, whether ... legal or equitable!, and it specifically mentions ‘every description of ... interest ..,
present or future, vested or contingent, in, arising out of or incident to property" s. 2. Even if a taxpayer who makes
overpayments has no right to compel a refund prior to filing a return, surely that taxpayer has at least a future and
contingent interest in the ultimate refund."

Appeal from judgment reported at (1992), 14 C.B.R. 3d) 127,131 AR, 154,25 W.A.C, 154, 4 Alta, L.R. (3d) 97, 42
R.F.L (3d) 76,94 D.L.R. (4th) 394 (C.A), affirming judgment reported at (1991), 8 CB.R. (3d) 238, 123 A.R. 1, 82
Alta, L.R. (2d) 67, 35 R.F.L, (3d) 225 (Q.B.), giving Director of Maintenance Enforcement priority to income tax
refund over trustee in bankruptcy, reversing decision reported at (1990), 2 C.B.R. (3d) 109, 112 AR, 70 (Master).

The judgment of the court was delivered by Jacobucci J.:

l This appeal involves a priorify contest, the subject matter of which is a banlrupt's post-bankruptcy income tax
refund. The contestants are a trustee in bankruptey and the Director of Maintenance Enforcement. The appeal has been
brought as a test ease, with the parties proceeding on an agreed statement of facts,

1. Facts
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2 Tn 1986, Arden Anthony Marzetti was ordered to pay monthly child and spousal support pursuant to the Divorce
Act, RS.C. 1985, ¢c. 3 (2nd Supp.). He fell into arrears, and a default hearing was held in December 1988, As a con-
sequence, Marzetti was ordered to pay $250 per month to the Director of Maintenance Enforcement (the "Director"),
who is appeinted pursuant to s. 4 of the Maintenarnce Enforcement Act, S.A. 1985, ¢. M-0.5

3 On hune 7, 1989, Marzetti filed a voluntary assignmeﬁt into bankruptcy. On that date, he also executed an
"Agreement Letter" as requested by his Trustee in Bankruptey, Peat Marwick Thorne Inc, The Agreement Letter
reads:

I hereby authorize Peat Marwick Limited, as Trustee of my Estate, to complete and file with Revenue Can-
ada-Taxation my post-bankruptcy income tax return for the year 1989. 1 further authorize that any refund resulting
from the post-bankruptey income tax return be mailed to Peat Marwick Limited as an asset pursuant to Section 47
of the Banksuptcy Act for distribution to my creditors.

4 On February 15, 1990, the Director filed a Notice of Continuing Attachment against the federal Crown under the
Family Orders and Agreements Fnforcement Assistance Act, R.S.C. 1985, c. 4 (2nd Supp.). The Notice instruected the
Crown to pay to the Director specified monies, namely, sums otherwise payable to Marzetti under any Act of Par-
liament.

3 On March 7, 1990, Marzetti was granted an absolute discharge from bankruptcy.

6 On April 13, 1990, the Department of Justice issued a garnishee summons, thus putting inte effect the Notice of
Continuing Attachment previously filed.

7 On April 30, 1990, the Trustee filed a post-bankruptey income tax return for Marzetti, That retura summarized
Marzetti's tax lability for the period between June 7, 1989 and December 31, 1989. A post-bankruptcy income tax
refund totalling $2,066.90 became payable.

& Before the refund was paid, the Trustee applied for a declaration that the refund was properly payable to the
Trustee rather than the Director, Although the Crown in right of Canada was served with notice of the Trustee's me-
tion, the tax refund was nonetheless paid to the Director in August 1990. Counsel for the Attorney General of Canada
acknowledged that this payment was made in error, and that the Minister of National Revenue did not intentionally
make payment prior to resofution of the priority dispute,

9 In response to the Trustee's motion. an Alberta Master declared that the refund constilutes property of Marzetti
which vested in the Trustee: (1990}, 2 C.B.R. (3d) 109, 112 A.R. 70. The Director was ordered to pay the amount of
the refund to the Trustee. The Court of Queen's Bench of Alberta alfowed the Director's appeal, and ordered that the
refund be returned to the Director: (1991), 82 Alta. L.R. (2d) 67, 8 C.B.R. (3d)238. 123 A.R. 1, 35 R.F L. (3d) 225.
The Court of Appeal for Alberta dismissed the Trustee's appeal; (1992). 4 Alta. L.R. (3d) 97, 14 C.B.R, (3d) 127, 131
AR, 154,25 WAC. 154,442 R.FEL. (3d) 76, 94 D.L.R, {4th) 394. This Court granted leave to appeal from that
decision: [1993] 1 S.C.R. vii,

10 The Attorney General of Alberta, a named respondent who participated in the proceedings below, was not
represented in the appeal before this Court.

I1. Relevant Statutory Provisions

A. Bankrupicy Act, R.S.C, 1985, ¢. B-3
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11

2. In this Act,

"property” includes money, goods, things in action, land and every description of property, whether real or per-
sonal, legal or equitable, and whether situated in Canada or elsewhere, and includes obligations, easements and
every description of estate, interest and profit, present or future, vested or contingent, in, arising out of or incident

to property;

67. The property of a bankrupt divisible among his creditors shall not comprise
{a) property held by the bankrupt in trust for any other person,

{b) any property that as against the bankrupt is exempt from execution or seizure under the laws of the
province within which the property is situated and within which the bankrupt resides,

but it shall comprise

{c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or
devolve on him before his discharge, and

() such powers in or over or in respect of the property as might have been exercised by the bankrupt for his
own benefit.

68. (1) Notwithstanding section 67, where a bankrupt is in receipt of, or is entitled to receive, any salary, wages or
other remuneration from any person employing, or using the services of, the bankrupt, in this section referred to as
the "employer”, the trustee, if directed by the inspectors or the creditors, shall apply to the court for an order di-
recting the payment to the trustee of such part of the salary, wages or other remuneration as the court may de-
termine, having regard to the family responsibilities and personal situation of the bankrugpt,

(2) An order under subsection (1) shall be directed to the bankrupt and his employer and shall be expressed to
continue for such time as the court may fix or until payment of a sum specified in the order and, unless otherwise
stated in the order, it ceases to have effect on the discharge of the bankrupt,

{4) An order under subsection (1) shall be served on the banlkrupt and s binding on him, and when the order is
served on his employet, it s binding on the employer named therein and any subsequent employer of the bankrupt
if a copy of the order is served on the subsequent employer, but nothing in this section shall be con strued as
requiring the trustee to serve such an order on any employer of a bankrupt if it appears to the trustee inexpedient to
do so,
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70. (1) Every receiving order and every assignment made in pursuance of this Act takes precedence over all ju-
dicial or other attachments, garnishments, certificates having the effect of judgments, judgments, certificates of
judgment, judgments operating as hypothecs, executions or other process against the property of a bankrupt,
except those that have been completely executed by payment to the creditor or his agent, and except the rights of
a secured creditor,

71 ..

{2) On a receiving order being made or an assignment being filed with an official receiver, a banlrupt ceases to
have any capacity to dispose of or otherwise deal with his property, which shall, subject to this Act and to the
rights of secured creditors, forthwith pass to and vest in the trustee named in the receiving order or assignment,
and in any case of change of trustee the property shall pass from trustee to trustee without any conveyance, as-
signment or transfer.

158. A bankrupt shall

{0} generally do all such acts and things in relation to his property and the distribution of the proceeds among
his creditors as may be reasonably required by the trustee, or may be prescribed by the General Rules, or may
be directed by the court by any special order made with reference to any particular case or made on the oc-
caston of any special application by the trustes, or any creditor or person interested ...

B. Family Orders and Agreements Enforcement Assistance Act, R.S.C. 1985, c. 4 (2nd Supp.)

12

23, In this Part,

"garnishable moneys" means moneys authorized to be paid by Her Majesty by or under such Acts of Parliament or
provisions thereof or programs thereunder as are designated by the regulations;

24, Notwithstanding any other Act of Parliament preventing the garnishment of Her Majesty, Her Majesty may,
for the enforcement of support orders and support provisions, be garnisheed in accordance with this Part in respect
of all garnishable moneys.
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28. Subject to this Part and the regulations, service of the following documents on the Minister, namely,
{a) a garnishee summons,

{(b) a copy of the support order or agreement containing the support provision to which the garnishee sum-
mons relates, and

{c) an application in the form prescribed by the regulations,

binds Her Majesty for one year in respect of all garnishable moneys payable to the judgment debtor named in the
garnishee summons.

C. Family Support Orders and Agreemenis Garnishmeni Regulations, SOR/88-181

13

3. The following Acts, provisions thereof and programs thereunder are designated for the purposes of the defi-
nition "garnishable moneys" in section 23 of the Act:

() sections 164 and 216 of the Income Tax Act as they relate to the personal return of income of the taxpayer for
a particular taxation year;

D. Financial Administration Act, R.S.C, 1985, ¢. F-11

14

66. In this Part,

"Crown debt” means any existing or future debt due or becoming due by the Crown, and any other chose in action
in respect of which there is a right of recovery enforceable by action against the Crown;

67. Except as provided in this Act or any other Act of Parliament,
{@) a Crown debt is not assignable; and

{£) no transaction purporting to be an assignment of a Crown debt is effective so as to confer on any person any
rights or remedies in respect of that debt.

E. Tax Rebate Discounting Act, R.S.C. 1985, ¢. T-3

15
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(2} For the purposes of this Act, a person acquires a right to a refund of tax where that person, as between himself
and another person, acquires a right to a refund of tax or to an amount equal to the amount of a refund of tax,
notwithstanding that, by virtue of section 67 of the Financial Administration Act or any provision of any other Act
of Parliament or of the legislature of a province, the refund of tax is not assignable.

111, Judgments
16
A. Alberta Court of Queen's Bench (1990), 2 C.B.R. (3d) 109 (Master Funduk in Chambers)

17 Master Funduk asked whether an income tax refund can be considered property of a bankrupt which vests in a
trustee by virtue of the Bankruprcy Act, R.S.C. 1985, ¢. B-3. He answered that a refund is prima facie "property”, as
that term is used in s. 67 ofthe Bankrupicy Act. However, he realized that some courts have treated refunds as deferred
wages, and that such courts, by invoking s. 68 of the Bankruprcy Act, have held that refunds do not automatically vest
in trustees under s, 67.

18 Master Funduk was prepared to accept that s. 68 of the Bankrupicy Act removes wages from the scope of s.
67{c). But after a comprehensive review of case law, he was not prepared to accept that income tax deductions from an
employee's wages retain the character of wages. He stated, plainly: "I do not think that an income tax refund can
logically be considered to be 'deferred wages™ (p. 119).

19 Further, Master Funduk noted that, if the refund retained its character as wages, then the plain language of's. 68
would seem to preciude trustees from obtaining orders in respect of the refund. Pursuant to s. 68, while a trustee can
secure an order to obtain wages, the s. 68 order can be directed only toward "the bankrupt and his employer”. Master
Funduk stated that s, 68 does not permit the attachment of a debt owed by a third party to a bankrupt.

20 Accordingly, Master Funduk held that the income tax refund is not within the scope of s. 68 of the Bankruptcy
Act. He held that it is property of the bankrupt within s. 67(¢} which vested automatically in the Trustee. In light of
these holdings, Master Funduk did not consider arguments relating to the Agreement Letter.

B. Alberta Court of Queen's Bench (1991), 8 C.B.R. (3d) 238 (Wachowich 1.}

21 Wachowich 1. (as he then was) agreed with Master Funduk that the tax refund is prima facie property within s.
67(c) of the Bankruptcy Act, He also agreed that the refund is neither wages nor deferred wages within s, 68. However,
Wachowich J. indicated that "while the tax refund falls within 5. 67(¢), it seems clear from the language of the
Bankruptcy Aet that s, 67(d) must also apply before the property can be dealt with by the trustee” (pp. 246-247).
Wachowich I. stated (at p. 247):

This means that the trustee's right to deal with this property is limited to those rights the bankrupt would have had
had he not been bankrupt ... if Marzetti had not been bankrupt, he would have had ne power to collect the portion
of the tax refund garnisheed by the Director because of the Family Orders and Agreements Enforcement Assis-
tance Act. Similarly then, the trustee has no right to that portion of the tax refund garnisheed and paid to the Di-
rector.

Thus, the tax refund does not automatically vest in the trustee under s. 67(c) and (d).
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22 Wachowich J. next considered the Agreement Letter, He found that, under ss. 66 and 67 of the Financial
Administration Act, R.5.C. 1985, c. F-11, "there is a statutory prohibition against the assignment of Crown debts
except as specifically authorized by federal legislation" (p. 247). Wachowich 1. accepted that, by virtue of Re
Northward Airlines Ltd (19813}, 37 C.B.R. (N,S.) 137 (Alta. Q.B.), an assignment might nonetheless be effective as
between an assighor and an assignee. However, Wachowich J, referred to Tailby v. Official Receiver {1888), 13 App.
Cas. 523 (H.L.), and stated (at p. 249):

while the assignment might bind the conscience of the assignor, it cannot bind the property until such time as the
contract becomes capable of being performed ... the contract between the assignor and the assignee cannot be
performed until the assignor has received his tax refund, Because of the nature of the garnishment proceedings
available to the Director, the assignor (the bankrupt) never does receive the tax refund. Thus, the assignee's rights
to the property never materialize.

Thus, Wachowich I. distinguished Re Northward Airlines on the ground that it did not involve a prior right to gar-
nishee a Crown debt.

23 On the question of assignment, then, Wachowich J. concluded that the Trustee is "attempting to get through the
back door something it could not get through the front” (p. 249). He stated that the Trustee could take action against
the Director only if Marzetti could similarly take action, which ke coutd not. He found that, once the refund passed to
the Director, it ceased to be Marzetti's property under s. 67(¢), in that Marzetti had "no power over or in respect of that
property" (p. 249). Additionally, Wachowich J. stated that even if the assignment were otherwise enforceable, it would
remain unenforceable on the facts because of the Trustee's failure to comply with ss, 69 and 70 of the Financial Ad-
ministration Act.

24 The assipnment being ineffective, and s, 67(c) ofthe Bankrupicy Act being inoperative, Wachowich I. allowed
the appeal. He declared that the income tax refund was properly attached by the Director. Accordingly, he ordered the
Trustee to remit the refund plus interest to the Director,

C. Court of Appeal of Alberta (1992), 14 C,B.R. (3d) 127 (Major J.A. for the Court)

25 Major J.A. (as he then was) first discussed the role of s. 68 of the Bankruptcy Act. In his opinion, s. 68 legis-
latively overruled Industrial Acceptance Corp. v. Lalonde, [1952] 2 8.C.R. 109. Thus, Major J.A. interpreted s. 08 to
mean that "onty upon application to the court having regard to the enumerated considerations can a trustee access the
wages or salary earned by a bankrupt” (p, 131).

20 Major 1A, next accepted as cotrect both Federal Commissioner of Taxation v. Official Receiver (1950), 93
C.L.R. 300 (Aus, H.C.), and Re Goulet (1977), 24 C.B.R. (N.S,) 222 (Ont. S.C.). This acceptance supported his con-
clusion, namely, that "tax deductions taken at source by an employer and remitted to Revenue Canada do not lose their
character as wages" (p. 135). Major J.A. explained that "the reality of the situation is that the income tax refund,
insofar as it relates to employer withholdings, represents wages that otherwise would have been paid to the bankrupt”
{p. 134). He buttressed his conclusion with dicta from Dauphin Plains Credit Union Ltd. v. Xyloid Industries Lid.,
(19801 1 S.C.R. 1182, But he also qualified his conclusion by stating (at p. 135):

I do not conclude that alt tax refunds are wages. It depends on the nature of the refund. In this case the refund was
the result of taxes deducted direetly from wages. Tax refunds may arise in other ways and can be determined when
that case arises.

27 Then, as a final point on the wages issue, Major J.A. considered whether the language of s. 68 precludes a
wages characterization for income tax refunds. He described the position of Master Funduk, namely, that since s. 68
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does not contemplate an order against the Crown, a refund cannot constitute s, 68 "wages”. For Major J.A., however,
the alleged problem with s, 68 is irrelevant, inasmuch as it "cannot change the characterization of employer with-
holdings returned in the form of a tax refund as ‘wages' " (p. 135). He stated that any s. 68 problem associated with the
making of orders is a problem for Parliament.

28 In the alternative, Major J.A. agreed with Wachowich J.'s other conclusions relating to the operation of s. 67 of
the Bankruptcy Acy, the effectiveness of the Agreement Letter, and the requirements of the Financial Administration
Aet. Major J.A. dismissed the appeal, and held that the Director was properly entitled to the refund because of the
Notice of Continuing Attachment.
IV. Issues
29 The central issue in this appeal, as 1 have already noted, is whether the Trustee or the Director has priority in
respect of Marzetti's post-bankruptey income tax refund. In discussing this issue, 1 find it convenient to adopt the
following structure;

A. What is the position under the Bankruptcy Act?

1. In general terms, is the Bankruptcy Act's reference to "property” broad enough to embrace the facts of' this case?

2. In specific terms, must a court conclude that both s. 67(c) and (d) of the Bankrupicy Act have been satisfied in
order to conclude that there exists "property of a bankrupt divisible among his crediters" for the purposes of s. 677

3. 13 5. 68 a complete code in respect of a bankrupt’s wages?
4., Should a post-bankruptey income tax refund be considered "wages" for the purposes of s, 687
B, Did the Agreement Letter create an enforceable assignment?

30 In answering these questions, I will make frequent reference to the Bankruptey Act. 1 do so with full knowledge
that the relevant statute is now entitled the Bankruptcy and Insolvency Act; see 5.C. 1992, ¢, 27, ss. 1 and 2. However,
since the statute was known as the Bankrupicy Act at the pertinent times, and since nene of the 1992 amendments
materially affects my opinion, I will generally find it unnecessary to have regard to the amended version,

V. Analysis

31

A. What is the position under the Bankruptey Act?

32 Perhaps more for logic than for law, I consider it helpful, as an initial matter, to consider s. 67 of the Bank-
rupicy Act in isolation. That section is of critical importance to the Act's operation, inasmuch as it establishes certain
rules regarding what will, and what wifl not, comprise "property of a bankrupt divisible among his creditors". These
rules, in turn, rest upon a definition of "property" found in s. 2 of the Bankrupicy Act.

33 Both s. 67 and the "property” definition can trace their legislative roots back to the original Bankruptey Act,
S.C. 1919, ¢. 36. The "property” definition in that early statute is nearly identical to the existing definition found in s,

2. Likewise, s. 25 of the early statute performed much the same function as the current s, 67. In conirast, s. 68 is
historically rooted in a relatively recent amendment: S.C. 1966-67, ¢, 32, s, 10. Although I will {ater conclude thats. 68
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is operative in this case, both the long history and the fandamental importance of's. 67 lead me first to consider that
section of the Bankrupfcy Act in isolation,

1. In general terms, Is the Bankrupicy Act's reference to "property” broad enough to embrace the facts of this
case?

34 Section 67(c) of the Bankrupicy Act provides that "The property of a bankrupt divistble among his creditors ..,
shall comprise ... all property wherever situated of the bankrupt at the date of his bankruptey or that may be acquired
by or devolve on him before his discharge". At the "date of his bankruptey” in this case, Marzetti had no interest in the
tax refund, since that refund relates to income he earned following his voluntary assignment into bankruptey. Ac-
cordingly, the relevant issue is whether Marzetti "acquired” any property, or whether any property "devolve[d] on
him", prior to his discharge.

35 In discussing this issue, it must first be observed that Marzetti's income tax return: was not filed until after his
discharge from bankrupicy. This means that, if Marzeiti acquired property in respect of the refund, or had such
property devolve upen him, the acquisition or devolution cannot depend upon the filing of the income tax return itself.
Can it be said that, prior to his discharge, Marzetti had property in respect of his eventual income tax refund, even
though a return was not filed until after his discharge?

36 According to the Director, it cannot, and for this proposition the Director cited Munich Reinsurance Co,

{Canada Branch) v. Minister of National Revenue (1991). 91 D.T.C. 1137(T.C.C.}. In that case, Rip T.C.J. stated that
"the right to a refund does not arise at the time an overpayment of any tax instalment is made but it arises on the day a

return is filed" {p. 1143). In making this statement, however, Rip T.C.J. was speaking in terms of the taxpayer having

“an enforceable right against the Minister” (p. 1143, emphasis added). In particular, he was considering whether the
taxpayer who overpays an instalment acquires a right o receive interest income.,

37 Viewed in context, therefore, the conclusion in Munich does not rest upon Rip T.C.J.'s independent assessment
of the proprietary character of overpayments. Rather, it derives inferentially from the existence of a statutory refund
procedure in s, 164(1) of the Income Tax Act, R.8.C. 1952, ¢. 148, as amended. In the words of Rip T.C.J., "as section
164 makes clear, a refund is not due and payable until a return is filed" (p. 1143). Accordingly, assuming that Munich
is correctly decided, it is of little assistance to the Director. There is a marked distinction between the existence, and
the statutory enforceabilily, of a proprietary right.

38 Is there, then, a proprietary character to tax overpayments? Not surprisingly, the Bankrupicy Act defines the
word "property” in very broad terms. In particular, T note that the definition includes "every description of property,
whether ... legal or equitable”, and it specifically mentions "every deseription of ... interest ... present or future, vested
or contingent, in, arising out of or incident to property™: s. 2. Even if a taxpayer who makes overpayments has no right
to compel a refund prior to fiting a return, surely that taxpayer has at least a future and contingent interest in the ul-
timate tax refund.

39 During oral argument, counse! for the Director was asked whether it might be valid to compare a tax over-
payment to a demand promissory note, the suggestion being that each is a form of property, but that neither is en-
forceable prior to the satisfaction of certain preconditions. In the case of the promissory note, the precondition is the
demand. In the case of the tax overpayment, the recognized preconditions relate to the filing of the return: see, e.g.,
Munich, supra, and Hughes v. R (1991}, 91 D, T.C. 5290 (Fed. T.D.). In my view, the comparison is a good one. The
argument of the Director artificially restricts the Bankruptcy Act definition of "property", and it fails to distinguish
between accrued legal debts and other, inchoate, forms of property,

40 On this preliminary issue, therefore, T conclude that the Bankrupicy Act's reference to "property” is broad
enough to embrace the facts of this case, More specifically, using the language of s. 67(c), I conclude that Marzetti
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acquired at least a future and contingent interest in his income tax refund at the time excess overpayments were
withheld on his behalf.

2. In specific terms, must a court conclude that both s. 67(c) and (d) of the Bankruptcy Act have been satisfied in
order to conclude that there exists "property of a bankrupt divisible among his creditors” for the purposes of 5. 67?

41 According to Wachowich 1., s. 67(¢) and (d) of the Bankruptcy Act must both be satisfied before a court can
conclude that there exists "property of a bankrupt divisible among his creditors". Those two paragraphs provide:

67. The property of a bankrupt divisible among his creditors ... shall comprise

{c) all property wherever situated of the bankrupt at the date of his bankruptey or that may be acquired by or
devolve on him before his discharge, and

(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his own
benefit.

42 In other words, like Master Funduk, Wachowich I, concluded that the income tax refund could be considered
"property" for the purposes of s. 67(¢), such that it was capable of vesting automatically in the Trustee. However, for
Wachowich 1., s. 67(d) precluded automatic vesting on the facts. He reasoned that, by virtue of s. 67(d), the Trustee
could exercise only those powers in respect of the refund which might have been exercised by Marzeiti but for the
bankrupicy. And, he stated, if the bankruptcy had not occwrred, Marzetti could have exercised no power over the
refund because of the garnishee instituted by the Director. So while Marzetii had "property" in respect of the refund,
there was no "property of the bankrupt divisible amoeng his creditors”, The Court of Appeal approved this reasoning,
but without analysis,

43 With respect, Wachowich I, misinterpreted s. 67(¢) and (d). In effect, Wachowich J. characterized s. 67(c) as
an inclusionary provision, and s. 67(d) as an exclusionary provision. Section 67(c) giveth, and s, 67(d) taketh away,
But this interpretation ignores the structure of s, 67 as a whole, since s. 67(a) and {(5) are preceded by the phrase "the
property of a bankrupt ... shall not comprise" (emphasis added), whereas s. 67(c¢) and {d) are preceded by the phrase
"the property of a bankrupt ... shall comprise" (emphasis added). If's. 67(d) were intended to limit the scope of's. 67(c),
why would it not have been placed with (a) and (5)?

44 This criticism of Wachowich I's interpretation is echoed by L.W. Houlden and C H, Morawetz in Bankruptcy
and Insolvency Law in Canada (3rd ed., 1993), vol. 1, at p. 3-6, where the authors comment upon Wachowich I.'s trial
decision;

... Wachowich . of the Alberta Court of Queen's Benich was of the opinion that if property falls within [s. 67(c)] it
must also meet the requirements of [s, 67{d)] before the trustee can claim if. With respect, this seems wrong,
Sections [67(c)] and {d) have always been treated as alternatives.

45 In other words, because of the statutory structure, it is inappropriate to read paras. (¢) and (d) restrictively when
those paragraphs are intended broadly and inclusively to define the "property of a bankrupt divisible among his
creditors". Surely the better view is to give, at least at this stage of the analysis, a wider effect to these paragraphs so as
not to reduce artificially the estate available to creditors. In gramimatical terms, the word "and” which appears at the
end of the English version of s, 67{c) must, by reason of its context, be read disjunctively. As stated by E.A. Drisdger,
“The inclusive or and the several and produce the same result, and it remains for the context to indicate in what sense
these two little words are used™: Construction of Statutes (2nd ed., 1983), at p. 18,
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46 Moreover, I am fortified in this conclusion by the French text of s, 67. Although the parties failed to highlight
the point, the word "e" does not appear as a conjunction between s. 67(c) and (d). Although the absence of a con-
junction in the French version does not make Wachowich J.'s interpretation impossible, it does make the interpretation
even less defensible.

47 For these reasons, a bankrupt's interest in a post-bankruptcy income tax refund can be considered "property”
for the purposes of s. 67(c) of the Bankrupicy Act. Moreover, it can be considered "property of a bankrupt divisible
among his creditors" for the purposes of s. 67 as a whole, since 5. 67(d) in no way qualifies the operation of 5. 67(c).
This, then, is my initial conclusion.

48 In the absence of other considerations, the logical consequence of my initial conclusion would be that Mar-
zetti's interest in his refund vested automatically in his Trustee: see s. 71(2). In this way, the Trustee would have
obtained priority over the Director's garnishment: see s. 70(1). However, as I will now proceed fo explain, my initial
conclusion cannot govern in this case. It is overraled by s. 08,

49 To assess the importance of's. 68 in this case, [ must do two things. First, | must determine whether g, 68 always
controls the disposition of a bankrupt's wages. Is s. 68 a substantive provision, that is, one which always removes
wages from the scope of 8. 67, or does it simply create a procedural device for trustees? Second, if I determine that s.
68 is a complete code in respect of a bankrupt's wages, 1 must then proceed to consider whether Marzetti's
post-bankruptey in come tax refund retained its wages character.

3. Is 5. 68 a complete code in respect of a bankrupt's wages?

50 Prior to the enactment of what is now s, 68, it was clear that the salary, wages, or other remuneration of a
bankrupt could sometimes constitute after-acquired "property", and so be considered "property of a bankrupt divisible
amongst his creditors” for the purposes of what is now s. 67. The pre-amendment position was clarified by Industrial
Acceptance Corp. v, Lalonde, supra,

51 In Industrial Acceptance Corp., this Court was asked to explain whether wages or salary could be excluded
from the definition of divisible property by s. 23(ii) (later 5. 67(b)) of the Bankruptcy Act. According to the respondent
bankrupt in Industrial Acceptance Corp., the terms of s. 23(ii) could not operate to exclude wages or salary, inasmuch
as wages or salary can "only be reached by a garnishee or attachment procedure" (p. 118). This procedural reality was
said to be important because s, 23(1i) excluded from the definition of divisible property only property exempted from
"execution or seizure” under provincial law, Estey J. rejected the distinction between garnishment or attachment
procedures on the one hand, and procedures by way of execution or seizure on the other hand, in the following terms
{atp. 117)

Tt would appear that Parliament, in adopting the language of s. 23(ii) (particularly when compared with the lan-
guage of s, 38(2) in the English act) intended that only such portion ofthe salary as was subject to seizure by legal
process under the law of the respective provinces shouid vest in the trustee. Moreover, the omission of any such
provision as that contained in s. 51(2) of the English act, under which, on the application of the trustee, an order
might be made against a bankrupt in receipt of a salary to pay the whole or part thereof to the trustee, appears to
support the foregoing view,

In modern terms, Indusirial Acceptance Corp. established that the language of's. 67(8), which removes from "property
of a bankrupt divisible among his creditors ... any property that as against the bankrupt is exempt from execution or
seizure under the laws of the province”, can operate to exclude wages or salary as contemplated by provincial ex-
emptions.
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52 In effect, therefore, the pre-amendment position was this: after taking into account provincial wage and salary
exemptions, any remaining wages or salary of a bankrupt was "property of a bankrupt divisible among his creditors”,
These excess wages vested automatically in the trustee, And it is clear from Industrial Acceptance Corp. that this
conclusion was partly driven by the absence of a provision like s. 68, namely, one which permits, "on the application
of the trustee, an order ... against a bankrupt in receipt of a salary to pay the whele or part thereof to the trustee" (p.
117). But what is not clear in Industrial Acceptance Corp., and what must be resolved in this appeal, is how the
presence of's, 68 alters this pre-existing structure,

33 Two possibilities present themselves. First, it can be argued that s, 68 is a complete code in respect of a
bankrupt's salary, wages, or other remuneration. Under this view, such forms of property cannot be "property of a
bankrupt divisible among his creditors" for s. 67, They do not automatically vest in the trustee. The trustee can access
them only following a court application as contemplated by s. 68(1). Proponents of this first view characterize the 5. 68
amendment as a substantive amendment to the pre-existing structure, in so far as s. 68 leaves no room for the operation
of 5. 67 in respect of a bankrupt's salary, wages, or other remuneration. The substantive view has judicial support; Re
Giroux (1983), 45 C.B.R. (N.S) 245 (Ont. 8.C.); Re McCullough {1984), 52 C.B.R. (N.8.} 313 (Ont. S.C.); Re Ali
(1987, 62 C.B.R. (N.8.) 64 (Ont. S.C.).

54 The second view, not surprisingly, is that s. 68 is simply a procedural provision, Proponents of this view
contend that the pre-amendment position persists, and that wages, salary, and other remuneration can still vest
automatically in the trustee as non-exempt property under s. 67(). To explain s. 68's existence, a procedural purpose
is advanced to demonstrate that s. 68 applications can be beneficial from the trustee’s perspective. Two variations of
the procedural argument can be identified.

55 The first variation characterizes s. 68 as creating an additionaf remedy for trustees. It is said that s. 68 permits
a truslee to access not only the non-exempt portion of a bankrupt's wages (which vests automatically), but also the
otherwise exempt portion, subject to the court's discretion as defined by s. 68, This view is expressed in Re Beafon
(1979}, 30.C.B.R. (N.§,) 225 (Ont. C.A)), where Arnup J.A, stated (at pp. 227-228):

Section 48 [now s. 68], in my view, adopted and enlarged upon the procedure in the English Act. It gave the
trustee an expeditious and convenient means of getting into his hands not only the [non-exempt portion] which by
5. 47 [now s. 67] was already the divisible property of the bankrupt ... but possibly more, if the court saw fit to
order a larger portion to be paid to the trustee ..,

56 The second variation of the procedural argument, which is not inconsistent with the first, emphasizes the
convenience of s. 68 over its potential to increase a trustee's access to wages. This view {s expressed by Kroft 1. in Re
Hoffer {19803, 34 C B.R. (N.8.) 222 (Man. Q.B.), at p, 234:

under 5. 47 [now s, 67] alone the trustee could not attach the [ron- exempt portion] until it fell due. How wages
were attached as they became due was a source of considerable confusion, and the approaches across Canada
were inconsistent.

Section 48 [now s, 68] appears to have been passed to give trustees a fair and convenient procedure by which they
can ask a coutt to determine the portion of wages which will be available to creditors and to direct the manner of
payment.

57 In addition to Re Beaton and Re Hoffer, the procedural view was advanced in Re Kellaway (1977}, 24 CB.R,
{N.S.) 14 (B.C. S.C)), though without explanation.

58 To proceed, I restate the guestion: is s. 68 a substantive or procedural provision in respect of a bankrupt's
salary, wages, or other remuneration? In my opinion, the case law debate summarized above should be resolved in
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favour of the substantive view for three reasons. First, that view better accords with the ianguage of s. 68, Second, it
permits s. 63 to remedy more effectively the mischief which led to the original amendment. And, third, it has some
support in authority from this Court. I will now elaborate upon each of these reasons in turn.

59 The language of s. 68 twice favours the substantive view. These points of support were described by Thorson
J.A. dissenting in Re Bearon, supra. I can do no better than quote his cogent discussion of each, First, Thorson J.A,
considered the implications of the phrase "an order directing the payment to the trustee”, as that phrase is used in s. 68
{then s. 48(1)) of the Bankruptcy Act. He stated (at p. 237):

It is not without significance that the only order which s, 48(1) authorizes the court to make is "an order directing
the payment to the trustee" of a part of the bankrupt's earnings. The inference which I draw from this phrasing of
lanpuage is that it contemplates a payment being made to the trustee to which the trustee would not be entitled in
the absence of'the order. There is no hint or suggestion anywhere in the subsection that the payment which is to be
made s to take the place of, or is to be in addition to, some part of those earnings to which the trustee is in any
gvent already entitled; rather there is the reverse implication that, but for the order, the trustee would have no right
to be paid whatever part of those earnings he is seeking to have paid to him.

[Emphasis in originai.]

60 Second, Thorson J.A. examined the significance of the words "such part of the salary, wages or other remu-
neration” as they appear in s. 68(1). In the following passage, Thorson LA, explains how those words favour the
substantive view (at pp. 237-238);

Furthermore, I cannot conclude that no significance is to be attached to the language of the legislative condition of
5. 48(1), beginning with the words "where a bankrupt is in receipt of, or is entitled to receive, any salary, wages or
other remuneration from any person empioying, or using the services of, the bankrupt”, when that language is then
followed by language authorizing the making of an order directing payment to the trustee of "such part of the
salary, wages or other remuneration” (the italics are mine) as the court may determine. If the contention of counsel
for the trustee were to be accepted, the only meaning that could be given to the words "such part of the salary,
wages or other remuneration” would be "such part of the portion of the salary, wages or other remuneration fat
has not already vested in the trusiee”, i.e., the portion that remains after deducting the 30 per cent portion of the
bankrupt's wages to which the trustee has already become entitied.

This is equally the result, in my opinion, of the argument of counsel for the Superintendent of Bankruptcy that s.
48 was not intended to, and does not, take away any rights that the trustee might otherwise have to the bankrupt's
wages "af least until he has proceeded under s, 48", If he is correct, the only possible starting point of earnings
from which a court could proceed to make an order under s. 48 would be from the remaining [otherwise exempt]
portion of the bankrupt's earnings.

[Emphasis in original ]

61 I agree with both points made by Thorson LA, in Re Beaton, supra. In my opinion, a plain language inter-
pretation of s, 68(1) favours the view that # is a substantive provision, When s. 68(1) indicates that it applies "not-
withstanding section 67", it means that it operates as a complete code in respect of the Hsted forms of property. Or, as
stated by Houlden and Morawetz, atp. 3-126: "The opening words 'notwithstanding seetion {67]' are intended to make
it clear that wages, etc. will not come within [s. 67(c)] but will be dealt with by 5. 68".

62 My interpretation of s. 68 is seinforced by my understanding of the mischief which that proviston was intended
to remedy. As described above, prior to the enactment of 5. 68's predecessor, while wages could vest in trustees
automatically, provincial law could operate to exempt wages from the definition of "property of the bankrupt divisible
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amongst his creditors": Industrial Acceptance Corp., supra. The necessary, and problematic, consequence of this
stafutory structure was that the treatment of a bankrupt's wages for Bankruptcy Act purposes varied from province to
province: Houlden and Morawetz, at p. 3-127.

63 Parliament no doubt considered it unreasonable for the treatment of bankrupt persens to depend upon the
happenstance of provincial residence. Of course, even if one accepts that s. 68 is a complete code in respect of salary,
wages, and other remuneration, the potential for uneven treatment across Canada remains in respect of other provin-
cially exempted property, But it is hardly surprising that Pariiament selected an important form of property — salary,
wages, and other remuneration — and gave that property special treatment. In Re Beaton, supra, Thorson J.A. made
the following statement with which [ agree (at p, 235):

1t is thus legitimate to speculate that one of Parlament's objectives in enacting s. 48 [now s, 68] was to avoid this
potential for unevenness (and its consequent potentiat unfaimess both to bankrupts and to creditors alike) by
providing an entirely separate regime for dealing with salary, wages or other remuneration received or entitled to
be received by a bankrupt frem his employer, which would apply uniformly throughout Canada regardless of
differences in provincial laws,

64 The view 1 take is, moreover, reflected in Hansard extracts. Then Minister of Justice, the Hon.
Louis-Joseph-Lucien Cardin, proposed to amend the Bankrupicy Act in the following speech (House of Commons
Debates, June 16, 1966, at p. 6488);

Other amendments clearly set out a procedure whereby bankrupts may be required to contribute some part of their
post-bankruptey income to the trustee for the benefit of the creditors. The present act would seem to indicate that
a contribution may be required but this has been left to the discretion of trustees and the courts with the result ihat
debtors are treated in a most inconsistent manner across the couniry.

[Emphasis added.}

65 Accepting as 1 do that s. 68 is intended to remedy province-to-province disparities in the application of the
Bankruptcy Act, the conclusion necessarily foltows that s. 68 is a substantive rather than a procedural medification to
the pre-existing scheme, If s. 6§ were only intended to give trustees access to funds in excess of the non-exempt por-
tion defined by s, 67(b), then uniformity of provincial application could enly be achieved if courts in all provinces
made s. 68 orders calculated to reflect the lowest common denominator of provincial exemption. In my view, how-
ever, not only is this outcome anomalous, but it is also probably prevented by the language of s. 68(1) itself, which
language compels courts to have "regard to the family responsibilities and personal situation of the bankarupt” prior to
making s, 68 orders, It is thus reasonable to suppose that unifoermity of provincial application was intended to be
achieved through the operation of s, 68 as a complete code, whereby courts make orders in respect of a bankrupt's
salary, wages, or other remuneration afler considering only one standard: the one specified in s, 68 itself.

60 As a final point of support for the substantive view, 1 draw attention to the decision of this Court in Vachon v.
Canada (Employment & Immigration Commission), {1985] 2 S.C.R. 417. In Vachon, Beetz J. discussed the reha-
bilitative purpose of the Bankruprey Act. He did so in terms which suggest this Court's acceptance of the substantive
view (at p. 430):

The rehabilitation of the banlcrupt is not the resuit only of his discharge. It begins when he is put into bankruptcy
with measures designed to give him the minimum needed for subsistence, These measures are contained in s. 47
[now s, 67] of the Bankruptcy Act concemning, inter alia, the exemption from execution of certain property, and in
s. 48 [now s. 68], regarding the wages of the bankrupt, which applies notwithstanding s. 47 and which empowers
the Court to make
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an order directing the payment to the trustee of such part of the salary, wages or other remuneration as the
court may determine having regard to the family responsibilities and personai situation of the bankrupt.

The part of the wages paid to creditors does not necessarily correspond to the part which may attached. It may be
more or less “having regard to the family responsibilities and personal situation of the bankrupt". Houlden and
Morawelz, op cit., vol. 1, write at pp. F-66 and F-6%:

Since the enactment of s. 48, wages have been removed from the operation of s. 47 so that no part thereof
vests in the trustee to be divided among creditors unless he makes an application under 5. 48 and then only to
the extent allowed by the court: Re Giroux (1983), 45 CB.R. (N.8.) 245, 41 O.R, (2d) 351, 146 D.L.R. (3d)
103 (5.C).

Applications under s. 48 of the Bankruptcy Act come down not fo a question of faw, but of fact; that is,
whether the bankrupt afier being given credit for his reasonable living expenses has excess funds which
might be used to pay creditors.

[Emphasis added. ]

As [ read the above quotation, Beetz J. approves of the highlighted passage from Houlden and Morawetz, which
passage, in turn, rests upon Re Girowx, supra. Interestingly, while Houlden and Morawetz reach a more qualified
conclusion in the current version of their work, they continue to favour the substantive view, The authors state (at p.
3-126): "The position in Re Giroux and Re McCullough seems more consonant with the amendment that was made to
the Act by the ad dition of s, 68",

67 To summarize briefly, it is my opinion that the language of s. 68, the inferred purpose of that provision, and the
dectsion of this Court in Vachon, supra, all support the conclusion that s. 68 is a substantive provision, one which is
intended to operate as a complete code in respect of a bankrupt's salary, wages, or other remuneration. These forms of
property cannot fall within s. 67(c) of the Bankruptcy Act as a bankrupt's after-acquired "property”, and they cannot be
considered "property of a bankrupt divisible among his creditors” for the purposes of 5. 67. They do not vest in the
trustee through the simple operation of law.

68 Finally, for the sake of completeness, I note that this conclusion is not contradicted by Commonwealth au-
therities cifed to this Court, The intervener Superintendent of Bankruptey cited Re Bertrand, [1980] 2 N.Z.L.R, 72
{C.A.). In that case, McMuliin J, considered a provision which the Superintendent argued is similar to 5, 68(1) of the
Bankruptcy Act, and characterized it as "primarily a machinery provision" {at p. 77). But it is apparent from reading Re
Bertrand that there is, in fact, no similarity between the two provisions at all. In the New Zealand case, the relevant
provision operated "without prejudice to any other rights conferred by” the Act in which it was found, and McMullin J.
recognized that the provision was, therefore, not "intended fo tnterfere with the pattern of vesting” {p. 77) otherwise
apparent in the statute: of. Federal Commissioner of Taxation v. Official Receiver, supra,

69 And it is also germane to observe that my reading of s. 68 in no way emasculates the importance of 5. 67(b).
There are many provincial exemptions from "execution or setzure” which have nothing to do with salary, wages, or
other remuneration. See, for example, Houlden and Morawelz, at pp. 3-39 et seq., where the authors review provincial
exemptions in respect of such things as pension plans (at p. 3-45), real estate and homesteads (at p. 3-45), and tools and
chattels used in the bankrupt's business, profession or calling (at p. 3-47). See also Canadian Encyclopedic Digest
(Western, 3rd ed.), at pp. 59-83 et seq., and Canadian Encyclopedic Digest (Ontario, 3rd ed.), at pp. 93 et seq.

70 So I proceed upon the footing that anything called "wages" will not vest automatically in a trustee. But this
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case, of course, invelves not wages per se, but rather Marzetti's post-bankruptcy income tax refund. This means that s.
68's role as a complete code will only matter if Marzetti's refund retained, for present purposes, its character as wages.

4. Should a post-bankruptcy income tax refund be considered "wages” for the purposes of 5. 68?

71 Major J.A. held that Marzetti's refund retained the character of wages to the extent that it represented a return
of employer-withholding deductions. The available authority supports his position, with which I agree.

72 The principal Canadian case is Re Goulet, supra, which raised the precise issue being considered, viz., whether
a bankrupt or a trustee was entitled to a tax refund arising from post-bankruptcy wages. Henry . held (at p. 223):

When the minister returns the fund it then comes info the hands of the taxpayer, in this case the bankrupt, in the
form of deferred wages. The fuad in question is identified throughout as a deduction from wages earned and never
loses its character as wages until it is finally applied by the minister to defray some portion of the tax liability.

Like Master Funduk, I fail to appreciate how Re Szatmari (1972). 18 C.B.R. (N.S.) 309 (Ont. S.C.), relied upon by
Henry J. in Re Goulet, supports the passage quoted above. But Re Goulet was followed in Re Walker (1982),43 CB R,
(N.8.) 319 (Ont, 8.C.), and I accept that both cases offer some direct support for the proposition that a tax refund can
be characterized as deferred wages for Bankruptcy Act purposes.

73 There is also Commonwealth authority on point. In Federal Commissioner of Taxation v. Official Receiver,
supra, legistation similar to the Barnkruptcy Act in all material respects was considered by the Australian High Court.
The court held that a tax refund should be considered "a refund of part of the earnings of the bankrupt and money
which he is entitled to retain in the absence of an order of the court under s. 101 of the Act [the equivalent ofs. 68]" (at
p. 316 per Williams I.}.

74 In an attempt to suggest that there is also contrary Commonwealth authority, the Trustee again cited Re Ber-
trand, supra, to this Court. The attempt must fail. In Re Bertrand, the New Zealand bankruptey legislation considered
by the Court of Appeal had no provision comparable to the Canadian s. 68 or the Australian s, 101. For this reason, the
potential characterization of a tax refund as wages or earnings was irrelevant, since, under the commeon law, wages and
earnings, like other forms of property, vest automatically in trustees. The court in Re Bertrand explicitly distinguished
Federal Commissioner of Taxation, supra, on this basis (at pp. 77-78).

75 Finally, the Director cited Dauphin Plains Credit Union Ltd v. Xyloid Industries Ltd., supra, and argued that
obiter remarks by Pigeon J. in that case support a wages characterization. At issue in Dauphin was not a tax refund per
se, but rather the nature of an employer's deduction, or withholding, in respeet of an employee's taxes. Pigeon I, stated
(atp. 1191

It is important to consider the nature of the deduction for income tax. 1t is not a deduction for the benefit of the
employer, it is a withholding for the benefit of the employee because it i to be remitted to the Receiver General of
Canada on account of the employee's tax indebtedness. By virtue of other provisions of the /ncome Tax Act if, as
happens in a large number of cases, the withholdings exceed the employee's tax liabilities, a refund will be made
to the employee by the Department of National Revenue. Therefore, the amount withheld remains a part of the
wages, and subs. 153(3) provides that it is "deemed to have been received” by him at the time the payment was
made less the deduction.

[Emphasis added.]

76 1 am willing to accept that the emphasized line in the above passage supports the Director's position. Certainly,
the support is qualified, inasmuch as Pigeon J.'s opinion must be tied to s, 153(3) of the fncome Tax Act, which states
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that withholdings are "deemed to have been received” by employees at the time of withholding, but which establishes
this result only "for all the purposes of this Aef" (emphasis added). But there is an element of support in Dawuphin
nonetheless, since Pigeon J. concludes that "the amount withheld remains a part of the wages” before he discusses s.
153(3).

77 Adopting a stance in opposition to these authorities, Master Funduk thought it was not "logical” to view tax
refunds as deferred wages. He stated that "the statutory deduction requirement is just an enforcement process to ensure
that the employee makes payments on account of his tax liability" (p. 120). I agree with Master Funduk that with-
holding provisions are designed to ensure that employees pay taxes, but, with respect, I fail to see how this advances
his position, If an excess of wages is withheld, that excess does not fulfil the enforcement purpose. Accordingly, its
character is not informed by that purpose.

78 in my opinion, the transformation of Marzetti's wages over time does not alter their fundamental character,
Marzetti earned a certain amount as wages after his voluntary assignment into bankruptcy. The fact that some portion
of his wages was, by virtue of statute, automatically directed toward his tax liability does not affect the question. The
intervention of statute speaks to how Marzetti spent his wages, not to how much he earned in the first place. In
common parlance, taxpayers do not draw false distinctions between the wages they earn and the refunds they receive.
As stated by Fullagar 1. in Federal Commissioner of Taxation, supra, "his right to payment arises be cause, and only
because, he worked for a remuneration which is found, on a contingency which was contemplated throughout, not to
have been paid to him in full" (p. 322).

79 Therefore, Major J.A. was, I suggest, entirely justified in concluding that a tax refund is analytically similar to
deferred wages in this case. He noted that "if there is any money that can be easily traced in a modern society, it is the
amount of taxes paid and the amount of taxes owed” (p. 133). 1t is difficult to dispute this statement, and [ reject the
Superintendent of Bankruptey's suggestion that a wages-characterization is precluded by the commingling of withheld
sums in the Consolidated Revenue Fund. Equally, I agree with Major J.A. that there is no necessary inconsistency
between holding that a tax refund is a debt owed by the Crown, and holding that a tax refund represents deferred wages
originally owed by an employer. Again, as stated by Fullagar J. in Federal Commissioner of Taxation, supra, "to say
that payment of the sum ... will be a repayment of income tax overpaid is not inconsistent with saying that that sum
represents personal earnings of the bankrupt for the purposes of the Bankrupicy Act” (p. 321).

80 Furthermore, like Major J.A., I note that there is no doubt in this case that the post-bankruptcy income tax
refund derived from Marzetti's wages. Of course, tax refunds can be generated by other sources of income. In the
words of Major LA, therefore, the wages-characterization "depends on the nature of the refund" (p. 135),

81 The only problems with the characterization of an income tax refund as deferred wages for the purposes of s,
68 of the Bankruptcy Act are structural ones which relate to the frustee's ability to make applications, and the court's
ability to make orders. The former problem causes me little concern. It is said that s. 68(1) of the Bankrupicy Act
permits a irustee to make an application only "if directed by the inspectors or the creditors”, and that the trustee's
inability to act independently is a reason to reject the wages characterization. But this aspect of s. 68(1) {s an inherent
flaw, and it equally affects the trustee's ability to access a bankrupt's salary, wages, and other remuneration per se. The
flaw does not become more serious simply because the definition of "wages" is expanded. Moreover, the flaw hasnow
been cotrecied such that s. 68(1) permits applications "on the trustee's own inittative": see S.C. 1992, ¢. 27, 5. 34(1).

82 A bigger problem exists with respect to the making of s, 68(2) orders. Such orders can be directed only toward
“the bankrupt and his employer", and not, for example, against third-party revenue authorities. Although s. 68(2) has
also been amended by 5.C. 1992, ¢. 27, 5. 34(1), the amendment does not seem to resolve this problem,

83 Like Major J.A. at the Court of Appeal, 1 am content to state that any deficiency in s. 68(2) cannot affect the
conclusion that an in come tax refund retains its character as wages. Major J.A, stated (at p. 135):
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the master opined that even if the refund could be characterized as "wages," s. 68 does not contemplate an order
against the Crown. Therefore, he concluded, the refund could not possibly be wages under the Bankruptcy Act.
With respect, that is irrelevant. The trustee has not nor is not seeking an order under s. 68. The difficulties, if any,
in the wording of s. 68 cannot change the characterization of employer withholdings returned in the form of a tax
refund as "wages." That may be a problem for Parliament but not in this appeal.

84 Although it would be preferable, from a trustee's point of view, to obtain an order directly against the Crown in
respect of an income tax refund, the deficiency in s. 68(2) does not entirely remove refunds from a frustee's grasp.
Orders can still be obtained as against bankrupt persons and employers under s. 68(2). Of course, in the circumstances
of an income tax refund, service of as. 68(2) order upon the employer would be meaningless. In this respect, I note that
8. 68(4) of the Bankruptcy Act permits trustees to withhold service of the s. 68(2) order where the trustee regards same
as "inexpedient". Thus, the trustee can ctfectively obtain a s. 68(2) order as against the bankrupt person alone, and
although such an order is not ideal, it does provide the trustee with the necessary legal entitiement to the refund.

85 My opinion is, furthermore, fortified by public policy considerations. Although the absence of language in s.
68{2) permitting an order to be made against the Crown weighs in favour of the Trustee in this case, when family needs
are at issue, I prefer to err on the side of caution, In s. 68 of the Bankrupicy Act, Parliament has indicated that, before
wages become divisible among creditors, it is appropriate to have "regard to the family responsibilities and personal
situation of the bankrupt”. This demonstrates, {o my mind, an overriding concemn for the support of families.

86 Furthermore, the discretion given o courts by s. 68 is amplified by the discretion which is necessarily keft in
the trustee, creditors, and inspectors, As stated by Houlden and Morawetz: "It is unlikely that the trustee would male,
or that the mspectors or creditors would authorize [a s. 68], application, uniess the earnings of the bankrupt were in
excess of what was needed for the adequate maintenance of the bankrupt and of his family” (at p. 3-127). Since these
kinds of discretion are better able to respond to the costs of raising families, | favour a purposive interpretation of the

‘word "wages" in s. 68, notwithstanding difficulties associated with s, 68(2).

87 Moreover, there are related public policy goals to consider. As recently recognized by L'Heureux-Dubé J. in
Mogev. Moge, 1199213 S.C.R. 813, "there is no doubt that divoree and its economic effects” (p. 854) are playing arole
in the "feminization of poverty” (p. 853). A statutory interpretation which might help defeat this role is to be preferred
over one which does not.

88 To summarize briefly, s. 68 governs in this case as a complete code, Marzetti's post-bankruptey income tax
refund retained its character as wages for the purposes of's. 68. The Trustee could access that refund only through a s.
68 application, None was made.

89 Accordingly, the contest in this case narrows, and priority will be accorded in respect of one of two happen-
ings: first, the execution of the Agreement Letter; second, the Director's garnishment. Sinee the Agreement Letter
came first in time, if it is effective, it will prevail over the garnishment because the latter could have taken effect only
once statutory requirements were satisfied: Family Orders and Agreements Enforcement Assistance Act, s. 28. And s0
I turn to the final issue, and ask whether the Agreement Letter created an enforceable assignment,

B. Did the Agreement Letter create a valid assignment?

90 The parties debated the effectiveness of the Agreement Letter under several heads, most of which I will not
examine, They disagreed as to whether the Director's garnishee, in substance, created an equitable assignment, such
that the priority contest might truly involve two equitable assignees. And, leaving aside other statutory considerations,
they fundamentally disagreed as to whether the Agreement Letter could have created an effective assignment. This
latter disagreement involved component disputes. Does the Letter demonstrate an intention to assign, or does it merely
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direct a Crown payment? Is the characterization of the assigned interest as future property significant? And, is it
necessary to find consideration to support the Agreement Letter?

91 In my opinion, these points of contention do not require resolution in this appeal, inasmuch as the Agreement
Letter is rendered ineffective by s. 67 of the Financial Administration Act. Section 67 provides, in part, that "except as
provided ini this Act or any other Act of Parliament ... a Crown debt is not assignable”. The expression "Crown debt" is
defined it 5. 66 to include not only existing debts, but also future debts "due or becoming due", Marzetti did not obtain
an accrued legal debt in respect of his post-bankruptey income tax refund until his income tax return was filed, as |
have already mentioned. But his interest in that return can legitimately be described as an interest in a future Crown
debt becoming due.

92 This Crown-debt characterization means that the Finaneial Administration Act operates to prohibit assignment
of an income tax refund, due or becoming due from the Crown, unless assignment is permitted by that Act or another
"Act of Parliatment", There is no guestion that the Financial Administration Act fails to permit such assignment, and no
express authorization appears in any other federat statute,

93 In this context, T pause to note s, 2(2) of the Tax Rehate Discounting Act, R.S.C, 1985, c. T-3. That section
permits a person to “[acquire] a right to a refund of tax ... notwithstanding that, by virtue of section 67 of the Financial
Administration Act ... the refund of tax is not assignable". This provision effectively illustrates a simple point: when
Parliament means to make income tax refunds assignable, it can do so easily and with clarity.

94 The only effort made in this appeal to find statutory authorization for the Agreement Letter involved s, 158 of
the Bankruptcy Aci, but that effort must go unrewarded. Under s, 158(/), bankrupt persens are obliged to execuie
specified documents "as may be required”, but this obligation says nothing about the independent validity of such
documents in the face of a statutory proseription. Likewise, under s. 158(0), a bankrupt may be obliged to do "all such
acts and things in relation to his property ... as may be reasonably required by the trustee”, but it cannot be said that a
trustee can "reasonably require” that which Parliament expressly prohibits,

95 In ss. 67 and 68 of the Bankrupicy Act, Parliament has established a regime which determines whether there
exists "property of a bankrupt divisible among his ereditors”. In my opinion, it would be very odd if trustees could
attain that which appears (o be unaitainable on the face of those provisions, namely, an entitlement {0 an income tax
refund without the need for a court application. In other words, I do not believe that a trustee and a bankrupt can use
contract law to circumvent statutery law in this area,

96 In the absence of clear statutory authority to permit the assignment envisioned by the Agreement Letter, s.
67(a) of the Financial Administration Act takes hold and renders that Crown debt not assignable. Moreover, the grip of
5, 67(a) is not loosened by Re Northward Airlines Lid., supra, which was cited by the Trustee.

97 In Re Northward, an airline company purported 1o assign its book debts to a bank. The company later declared
banksuptey at a time when the federal Crown was the company's debtor. The bank claimed the value of the Crown debt
as assignee, but the trustee relied upon the Financial Administration Act. MacDonald J. in Re Northward responded to
these facts by holding that the rules of equity continued to apply as between the assignor and the assignee, notwith-
standing the Financial Administration Act. MacDonald J. reasoned that the company as assignor would hold monies
received from the Crown in trust for the bank, and that trust monies, under the equivalent of s. 67(a) of the Bankruptcy
Act, would not constitute property of the bankrupt which could vest in the trustee.

98 With respect, 1 think that Re Norihward is wrongly decided. MacDonald I. stated that the Financial Admini-
stration Act "does not abrogate the rights of parties exeept to the extent of exercising rights or remedies in respect of
the Crown debt" (at p. 140). In other words, MacDonald J, held that an assignment will be invalid only to the extent
that an assignee attempts to exercise "rights or remedies" directly against the Crown debtor. But this holding ignores
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the broad language chosen by Parliament in s. 67(b).

99 MacDonald J. in Re Nerthward interpreted s. 67(b) as if Parliament enacted a prohibition against attempts to
assign to "any person any rights or remedies against the Crown as debtor in respect of [the Crown] debt". But, of
course, section 67(4) renders ineffective attempts to assign to "any person any rights or remedies in respect of [the
Crown] debt" (emphasis added). I do not think it is possibie to go behind this broad language as Re Northward sug-
gests. Moreover, since s. 67(a) prohibits the assignment of a Crown debt, that prohibition alone would presumably
give the Crown the same protection as would s. 67(£) under the Re Northward interpretation. In my view, s. 67(8)
amplifies the broad prohibition apparent in s. 67(a), so that a purported assignment of a Crown debt is rendered ab-
solutely ineffective, as between debtor and creditor, and as between assignor and assignee.

100 For these reasons, | conclude that the Agreement Letter executed by Marzetti was statutorily incapable of
creating an effective assignment, Priority in respect of the post-bankruptey income tax refund remains unaffected by
that instrument, and falls to be determined aceording to the principles I have already described.

V1. Conclusion and Disposition

101 Under s, 24 of the Family Orders and Agreemenis Enforcement Assistance Act, the Crown may be garnisheed
in respect of "garnishable moneys". By virtue of s, 23 of that Act, read in eonjunction with s. 3(e) of the Family
Support Orders and Agreements Garnishment Regulations, SOR/88-181, an income tax refund constitutes "gar-
nishable moneys". Accordingly, the Director was properly able to file the Notice of Continuing Attachment as against
the Crown to recover Marzetti's income tax refund, and thus to instigate the process which led to the garnishee
summons.

102 In conclusion, hy taking steps to garnish the income tax refind, the Director necessarily obtained priority in
this case. That is because the refund did not automatically vest in the Trustee. It could have been accessed by the
Trustee only through an application under s. 68 of the Bankruptcy Act. However, since no application was made prior
to the garnishment -— indeed, since no application was ever made — the Director's claim to priority is effectively
unchallenged.

103 I would dismiss the appeal. By agreement among the parties, there will be no order as to costs.

Appeal dismissed.

END OF DOCUMENT
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APPEAL from judgment that tax refund was Crown debt which could not be assigned.

Feldman J.A.:

OVERVIEW

1 The respondent is the trustee in bankruptey of Ad Productions Limited, and in that capacity received and holds
a federal sales tax refund belonging to Ad Productions. The issue in this case is whether the appellants are entitled to
obtain the proceeds of the sales tax refund as assignees ot transferees, or whether s. 67 of the Financial Administration
Act, R.S.C. 1985, ¢. F-11, which prohibits assignments of "Crown debts", applies and prevents the appellants from
claiming or receiving the amount being held,

2 The application judge held that the case was governed by the Supreme Court of Canada decision in Marzefii v.
Marzetti, [1994] 2 S.C.R. 765 (S.C.C.), that the sales tax refund is a Crown debt that could not be assigned, and that
any purported assignment was invalid fo pass any interest in the refund to the appellants.

3 In this court, counse! for the appeliants sought to distinguish Marzetti on the basis that the nature of the sales tax
refund in this case was not in law that of a Crown debt as defined.

FACTS (Based on agreed statement of facts with documents attached and findings of the applications judge)

4 In 1990 and again in 1992, Ad Productions applied for refunds of federal sales tax under the Excise Tax Act,
R.S.C. 1985, ¢. E-15, as amended, paid by it over several years in respect of "imaged articles". Int July, 1992, a test case
with respect fo federal sales tax on "imaged articles™ was decided in favour of the taxpayers at the first level of adju-
dication. That decision was ultimately upheld by the Federal Court of Appeal in 1997, The amount of Ad Production's
claim was in excess of $200,000. When the amount was ultimately paid with interest, the amount was $365,937.30.
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5 On January 15, 1992, Ad Productions borrowed $45,600 from Carol Profitt, secured by a promissory note and a
General Security Agreement ("GSA"). The GSA contained assignments by Ad Productions of all of its assets as
security, including in paragraph 1(c) which provided:

1. For value received, the Debtor hereby:

assigns, transfers and sets over to the Creditor, and grants to the Creditor a security interest in, all its present and
future intangibles, including, without limiting the generality of the foregoing, all its book debts and other accounts
receivable, chattel paper, contract rights and other choses in action of every kind or nature now due or hereafter to
hecome due, including insurance rights arising from or out of the assets referred to in sub-clauses (a) and (b)
above; ...

6 On March 26, 1993 Profitt made demand on Ad Productions for the $45,000 and appointed a receiver under the
GSA, Marshall Sone, On the same date, Ad Productions made an assignment in bankruptcy and Marshall Sone was
appointed frustee in bankruptey of the estate.

7 In May, 1993, Sone executed a bill of sale transferring Ad Production's inventory and equipment "and contin-
gent assets including FST claim” to the appellant, APL Design. The trial judge noted that, on its face, the bill of sale is
in the name of Sone as receiver and not as frustee in bankruptcy. The consideration for the transfer was $15,000.

8 In 1998, Wasserman, Arsenault Limited was appointed guardian of the estate of Ad Productions and in 2000,

trustee in bankruptcy. Wasserman received the refund cheques from the Government of Canada and has held the
proceeds pending the outcome of this proceeding,

ANALYSIS

9 There are two assignments involved: the first is contained in the GSA which was given by Ad Productions to the
first appellant, Carol Profitt, as security for a promissory note. The second is the transfer of the sales tax refund in the
bill of sale from Marshall Sone to the second appellant, APL Design,

10 Section 67 of the Financial Adminisiration Act provides:
s, 67 Except as provided in this Act or any other Act of Parliament,
(a) a Crown debt is not assignable; and

(b) no transaction purporting to be an assignment of a Crown debt is effective so as to confer on any person
any rights or remedies in respect of that debt,

11 "Crown debt" is defined in s. 66 of the Acr as follows:

s, 66 "Crown debt” means any existing or future debt due or becoming due by the Crown, and any other chose in
action in respect of which there is a right of recovery enforceable by action against the Crown;

12 This section was considered by the Supreme Court of Canada in Marzerti, a case involving the assignment of
an income tax refund. In that case, Iacobucci J. found that an income tax refund is a Crown debt, and that i{s as-
signment is prohibited by s. 67 of the Acf and not permitted by any other section or any other act, such as the Tax
Rebate Discounting Act, R.8.C. 1985, ¢. T-3, where s, 2(2) permits a person to "acquire . . . & right to a refund of
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tax . . . notwithstanding that, by virtue of s. 67 of the Financial Administration Act . .. the refund of tax is not as-
signable." He noted that where Parliament wished to make a particular tax refund assignable, it did so specifically.

13 lacobucci J. also overruled the interpretation of the section which had been articulated by the Nova Scotia
Supreme Court in Northward Airlines Ltd., Re (1981}, 37 CB.R. (N.8,} 137 (Alta. Q.B.). That case had held that the
effect of s, 67 was only to prevent remedies being taken by assignees against the Crown, and that once the assigned
funds were in the hands of the assignor/Crown debtor, then the funds would be held in trust for the assignee. lacobucci
J. stated that this interpretation ignored the words of the section which provide an absolute prohibition against as-
signment of a Crown debt, making such an assignment "absolutely ineffective as between debtor and creditor and as
between assignor and assignee.” (p.803)

14 Although s. 220(6) of the Tncome Tax Act, R.S.C. 1985, ¢, | (5th Supp.) added by 8.C. 1997, ¢. 25 5. 66(1), now
allows a corporation to assign any amount payable to it under the Income Tax Act, notwithstanding the Financial
Administration Act, for assignments made after March 5, 1996[FN1], there has been no such amendment in respect of
assignments of amounts payable under the Excise Tax Act.

15 Within this legal landscape, counsel for the appellants made two principal arguments;

(i) The nature of the sales tax refund in this case takes it out of the definition of Crown debt in s. 66 of the Fi-
nancial Administration Aci. As a vesult, the prohibition in s. 67 is not applicable and the Marzetti case has no
application,

(ii) The transfer of the refund by Marshall Sone was made in his capacity as trustee in bankruptcy, and s. 30 of the
Bankruptey and Insolvency Act, R.8.C. 1985, ¢, B-3, as amended, provides an exemption to s. 67 of the Financial
Administration Act for transfers of asgets by trustees in bankruptey.

Submission (1)

16 Counsel's submission is that the nature of the tax overpayment by Ad Productions was money paid under a
mistake of law, to which the government, as it turned out, had no right. As a result, conversion of the monies occurred
and the government is unjustly enriched by the receipt and retention of the funds. The government holds them for the
taxpayer and is obliged to return them to the taxpayer. Counsel likened the government's obligation fo a trust, He
submitted that the relationship between the taxpayer and the government in those civcumstances is not that of
debtor/creditor, nor is the government's obligation to return the monies a chose in action.

17 Counsel sought to distinguish the nature of the income tax refund in Marzest/, which was held to be a Crown
debt, from the excise tax overpayment in this case, on the basis that in that case the taxpayer was obliged initially to
pay the tax but, as a result of certain deductions available to him, he ended up everpaying, so that the amount of the
overpayment was a refund owed {0 him by the government and therefore was in the nature of a debt owed to him by the
Crown. The appeliantrelied on the case of Canada Safeway Lid v. R {1997), 154 D.L.R. (4th) 449 (Fed, C.A.) where
the Federal Court of Appeal held that a reimbursement of taxes paid in error is not a refund which must be included in
income in the year of the refund.

18 Although there is a distinction for some purposes between monies paid by mistake and therefore subject to
return to the rightful owner, and monies found to have been overpaid after a proper accounting has been taken and
owed bacl for that reason, that distinction does not have the effect contended by the appellant, that s, that monies that
must be returned because they were paid by mistake are not a chose in action.

19 Chaoses in action or things in action are defined in the Walker, Oxford Companion fo Law (1980} as follows:
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Personal rights of property claimable or enforceable by legal action, as distinet from choses in possession, things
capable of physical possession, This class of rights includes a great variety of rights of an intangible character.
They are divided into legal and equitable choses in action, according as they may be recovered or enforced by
action at law or, formerly, only by suit in equity. The former includes such as debts, claims under insuyrance
policies, and shares in companies, the latter includes equitable rights in property such as interests under trusts,
arising from those kinds of rights as to which the Court of Chancery formerly had exelusive jurisdiction. Choses
in action arise from contracts, will and trusts, by virtue of statutes and from other sources, They are in general
assignable by the person entitled to another by legal or equitable assignment, intimated to the debtor or fund-
holder, or in accordance with statute or, in the case of negotiable instruments, by delivery of the document of title,
and pass on death or bankruptey. Certain kinds of choses it action, such as certain salaries and pengions, are not
asgignable. The rights may be discharged in various ways, notably by payment.

20 Any overpayment by a taxpayer results in money owed by the government to the taxpayer. As the taxpayer has
aright to a refund of the money, if that right is not discharged by payment, the taxpayer may enforce the right by an
action against the government. The right to reimbursement is therefore a chose in action within the definition of
"Crown debt" ins, 66 of'the Aer.

21 The appellant also points to the decision of the House of Lords in Woolwich Equitable Building Society v.
Inland Revenue Commissioners, [1992] 3 Al E.R. 737 (UK, H.L.) where the court held that any overpayment by a
taxpayer based on an wlira vires demand is prima facie recoverable by the taxpayer as of right and therefore with
interest unless some special circumstances or principle of policy required otherwise. Counsel submits that this obli-
gation of the government to vepay monies paid based on an w/ira vires demand is not a debt, but an entitlement of the
taxpayer.

22 However, regardless of the characterization for the purpose of determining if such monies censtitute income
for the purposes of inclusion in taxable income (Canada Safeway) or for the purpose of determining whether and from
what date the government is obliged to pay interest on the monies to the taxpayer (Woolwich Building Society), the
issue for the 5. 66 definition is whether the right to the monies is a chose in action. As ultimately the only way to
recover the money, if it is not paid voluntarily, is by court action, the tax overpayment by Ad Productions is a Crown
debt within the meaning of the section.

Submission (2)

23 The assignment by Marshall Sone is stated on its face to be made in his capacity as receiver of Ad Productions.
However, it is argued that Sone was alse trustee in bankruptey on that date and, therefore, was acting in that capacity in
assigning the tax refund claim. The appellant submits that s. 30(1)}(a) of the Bankruptey and Insolvency Act permits a
trustee to sell the assets of the bankrupt and is therefore federal statutory authority to assign the tax refund.

24 Section 30(1)(a) of the Bankrupicy and Insolvency Act provides:
30.(1) The trustee may, with the permission of the inspectors, do all or any of the following things:

(=) sell or otherwise dispose of for such price or other consideration as the inspeetors may approve all or any
part of the property of the bankrupt, including the goodwill of the business, if any, and the book debts due or
growing due to the bankrupt, by tender, public auction or private contract, with power to transfer the whole
thereof to any person or company, or to sell the same in parcels;

25 The Bankruptey and Insolvency Act therefore gives statutory authority to a frustee in bankruptey to transfer the
property of a banlkrupt, but does not reference the Financial Administration Act. The question is whether the
s. 30(1)(a) authority constitutes a provision in "any other Act of Parliament” for the assignment of a Crown debt in
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accordance with s. 67 of the Financial Administration Act.

26 In my view this question is answered in the negative by the reasons of lacobucei F. in Marzerti. He refers to the
need for "express authorization" (p.803) and "clear statutory authority” (p.804) in a federal act by words such as

"notwithstanding that by virtue of s, 67 of the Financial Administration Act. .. the refund of tax is not assign-
able."[FN2] (p.803) In that case, for example, he rejected s, 158(0) of the Bawnkruptcy and Insolvency Aci as being
effective to permit an assignment of an income tax refund by a bankrupt, stating; " , . . under s, 158(0}, a bankrupt may

be obliged to do 'all such acts and things in relation to his property . . . as may be reasonably required by the trustee’,
but it cannot be said that a trustee can 'reasonably require’ that which Parliament expressly prohibits.” (p.803)

27 1 am satisfied that the general power given te a frustee in bankrupicy in s. 30(1)(a) to sell the assets of a
bankrupt does not constitute the specific power to assign a Crown debt without specific reference to such a power or to
an intention to override s. 67 of the Financial Administration Act.
CONCLUSION
28 I conclude that the application judge was correct in holding that the purported assignments were invalid to
transfer the federal tax refund and that the trustee is therefore entitled to the rebate funds on behalf of the estate. |
would therefore dismiss the appeal. In argument counsel for the appellant advised that this court need not deal with the
costs of the appeal. If there is any issue with respect to costs, counsel may advise the registrar within one week of
release of these reasons,

Appeal dismissed.
FN1 By s. 220(7), such assignments are not binding on the Crown.
FN2 The phrase used in the new s. 220(6) of the Income Tax Act is: "Notwithstanding section 67 of the Financial
Administration Act and any other provision of & law of Canada or a province, a corporation may assign any amount

payable o it under this Act." (Emphasis added)

END OF DOCUMENT
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Cargill Ltd. v. Ronald (Trustee of)
I the Matter of the Bankruptcy of Robert Glenn Ronald

Cargill Limited and Canadian Imperia! Bank of Commerce {Appellants) and Meyers Norris Penny Limited, Trustee of
the Estate in Bankruptcy of Robert Glenn Ronald (Respondent)

Manitoba Court of Queen's Bench
Menzies J.

Judgment: May 1, 2007
Docket: Brandon Centre BK 04-02-77904

© Thomson Reuters Canada Limited or its Licensors {excluding individual court documents), All rights reserved.
Proceedings: reversing Cargill Lid v. Ronald (Trustee of) (2006), (sub nom. Ronald (Bankrupt), Re) 210 Man, R. (2d)

93, 26 C.B.R. (5th) 296, 2006 MBOB 262, 2006 CarswellMan 404. [2007] 2 W.W.R. 486, 10 P.P.S.A.C. (3d) 279
(Man. @.B.)

Counsel: Mr, David R.M, Jackson for Appeliants

Mr. Richard W. Schwartz for Meyer Norris Penny Limited

Mr. Brian Mayes for Estate of Robert Glen Ronald

Subject: Insolvency; Property; Civil Practice and Procedure

Bankruptey and insolvency --- Property of bankrupt — Miscellaneous issues

What constituting property — Deceased bankrupt was farmer, whose estate was recipient of funds from Canadian
Agricultural Income Stabilization Program ("CAIS") — Bank and C Ltd. were creditors who were beneficiaries of
security agreements with bankrupt, which covered after-acquired property — Trustee disallowed claims of bank and C
Ltd. — Bank and C Ltd, appealed to Registrar — Registrar dismissed appeal, concluding that any funds payable to
producer under CAIS were not property within meaning of Bankruptcy and Insolvency Act — Regisirar found that, as
CAIS funds are pure subsidy, funds were not exigible and therefore security agreements held by C Ltd. or bank could
not attach funds in question — Registrar held that producer was entitled to funds in their entirety, free from any claim
by trustee or creditors — Trustee, bank and C Ltd. appealed — Apeal allowed — Proceeds paid to farmer under CAIS
program constitute property within definition of Act — Right to participate in CAIS prograin is incidental to bank-
rupt's business and undertaking as farmer — As such, there exists right to apply for payment under CAIS in any year
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bankrupt qualifies — Right to participate in program represents future contingent interest in CAIS program funding —
Trustee's right to participate in CAIS program is power in respect of property as might have been exercised by
bankrupt, so that any payments under CAIS fell within definition of property in Act.

Bankruptcy and insolvency --- Proving claim — Disallowance of claim — Appeal from disallowance — General
principles

Deceased bankrupt was farmer, whose estate was recipient of funds from Canadian Agricultural Income Stabilization
Program ("CAIS") — Bank and C Lid. were creditors who were beneficiaries of security agreements with bankrupt,
which covered after-acquired property — Trustee disallowed claims of bank and C Ltd. — Bank and C Ltd. appealed
to Registrar — Registrar dismissed appeal, concluding that any funds payable to producer under CAIS were not
property within meaning of Banlruptey and Insolvency Act--— Trustes, bank and C Ltd. appealed — Appeal allowed
— C Ltd. and bank were holders of equitable assignment of CAIS proceeds — CAIS payment clearly constitutes
revenue, if not income, for farmer and therefore would fit within definition of "total income™ under s. 68 of Bank-
ruptey and Insolvency Act ("BIA") — As result of operation of's. 67 of Financial Administration Act, C Ltd. and bank
couldnot enforce their security agreements directly against federal government to obtain CAIS funds— However, C
Ltd. and bank did retain equitable right to enforce their security as against trustee once funds had been paid over —
CAIS proceeds in hands of trustee were available for distribution among creditors only to extent proceeds exceeded
what is necessary for bankruptto retain reasonable standard of living in accordance with s. 68 of BIA — Once balance
of proceeds was in hand of trustee, C Ltd. and bank could seek to enforce their security in priorify to other creditors
pursuant to s, 136 of BIA,

Cases considered by Menzies J.:

Agricultural Credit Corp, of Saskatchewan v. Feathersione (Trustee of) (1996). 1996 CarswellSask 344, fsub
nom. dgricultural Credit Corp. of Saskarchewan v. Featherstone (Bankrupt)} 145 Sask, R, 161.71996] 8 W.W.R.
281, 1 PPSA.C (2d) 194, 45 C.B.R. (3d) 113 (Sask. Q.B.) — considered

Alberta v, Canada West Interiors Lid,_(1986), 1986 CarswellAlta 22, 43 Alta. L.R. (2d) 155, 74 A.R. 330 (Alta.
Master} — considered

Beatch, Re (2005), 2005 SKOB 3, 2005 CarswellSask 19, 7 C.B.R. {(5th) 41, 256 Sask. R. 262 (Sask. Q.B.) —
considered

Heusen v, Nikolaisen (2002). 10 C.C.L,T. (3d) 157, 211 B.L.R. (4th) 577, 286 N.R. 1. 120021 7 W. W.R. 1, 2002
CarswellSask 178, 2002 CarswellSask 179, 2002 SCC 33, 30 M.P.LLR, (3dY 1, 219 Sask. R, 1. 272 W.A.C. 1,
12002] 2 8.C.R. 235 (8.C.C.} — followed

Kallenberger v. Beck (Trustee of)_(2003), fsub nom. Beck (Bankrupt), Re) 390 AR, 91, 2005 ABOB 895, 2005
CarswellAlta 1939, 18 C.B.R. (5th) 113 (Alta, Q.B.) — considered

Landry, Re (2000), 2000 CarsweliOnt 3066, 3 C.C.E.L, (3d} 1. 50 O.R. (3d) 1. (sub nom. Landry (Bankrupt), Re)
135 O.AC. 381, 192 D,L.R. (4th} 728,21 C.B.R. {4th) 538 (Ont. C.A.}) — considered

Laughlin, Re{2004), 2004 ABQB 324, 2004 CarswellAlta 531, 50 C.B.R. (4th) 104, 358 AR, 255 (Alta. Q.B.) —
considered

Marzetti v. Marzetti { 1994), [ 19941 7 W.W.R. 623, ( sub nom. Marzeiti v. Marzetti { Bankrupt}) 155 AR,
340, ( sub nom. Marzedti v. Marzetti { Bankrupt)) 73 W.A.C. 340 116 D.L.R, ( 4th) 577. [ 1994] 2 S.C.R,
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765 S REL. (4thy 1, 26 C.B.R. (3d) 161, 20 Alta, L.R. ( 3d) 1. (sub nom, Marzeiti v. Margett ( Bank-

rupy)j 169 N.R. 161, [ 19981 B.P.LR, 732, 1994 CarswellAlta 942 1994 CarswellAlta 346 (S8.C.C.) — fol-
lowed

Mini G. Enterprises Lid v. Kendrick {2001), 2001 MBOB 332, 2001 CarswellMan 596, 159 Man. R, (2d) 310.
1200213 W.W.R, 93 (Man. Q.B.) — considered

Mullin (Trustee of) v. Mullin (2002), [2002] 6 W.W.R. 290, 33 C.B.R. (4th) 250, (sub nom. North 40 Farms
{Bankrupt), Rej 164 Man. R. (2d) 44, 2002 MBOB 138, 2002 CarsweliMan 201 (Man. Q.B.) — considered

Orr & Co. v. Saskaichewan Economic Development Corp. (1994), 24 C.B.R. (3d} 196, (sub nom. Rendamax/G.P,
Industries Ltd, (Bankrupt), Re) 119 Sask. R, 121, 6 P.P.8.A.C. {2d) 350, 1994 CarswellSaslc 16 (Sask. Q.B.) —
considered

Orr & Co. v. Saskatchewan Fconomic Development Corp._(1994), 8 P.P.S AC. (2d) 83, (sub nom, Ren-
damax/G.P. Industries Lid. (Bankrypt), Re} 125 Sask. R, 80, 1994 CarsweiiSask 86, (sub nom. Rendamay/G7.P.
Industries Ltd, (Bankrupt), Re) 81 W.A.C, 80 {Sask, C.A.) — referred to

Parmell Kerr MacGilliveay Inc. v. Beer {1988), 69 C.B.R. (N.8.)203, (sub nom, Beer (Bankrupt), Re} 53 Man. R,
{2d) 200, 1988 CarswellMan 30 (Mar, Q.B.)— considered

Portage Credit Union Ltd. v, 62031 Manitoba Lid. {1989), 9 P.P.S.A.C. 111, (sub nom. Portage Credit Union
Lid v, 62031 Man. Lid (No, 2)) 39 Man. R, (2dy 313,74 C.B.R. (N.8.) 23, 1989 CarswellMan 22 (Man. Q.B.)—
considered

Saulnier {Receiver of) v. Saulnier (2006), 2006 NSCA 91, 2006 CarsweliNS 323, 22 C.B.R. (5th) 38, (sub nom.
Roval Bank v. Saulnier) 271 D.L.R. (4th} 34, ¢sub nom. Saulnier (Bankrupt), Re) 246 N.S.R. (2d) 239, (sub nom.
Saulnier (Bankrupt), Re} T80 AP.R. 239. 21 B.L.R. (4th) 1, 10 P.P.S.A.C. (3d)1221 (N.8, C.A.) — considered

Vachon v. Canada (Employment & Immigration Commission) (1985), [1985] 2 §.C.R. 417, (sub nom. ¥achon v.
Canada Employment; 63 N.R. §1. 1985 CarswellNat 12, 1985 CarswellNat 668, 57 C.B.R. (N.S.) 113,23 D.L.R,
(4th) 641 (8.C.C) — considered

Yablonski v. Cawood {1997). 143 D.L.R, (4th) 65,11997] 3 W.W.R. 351. (5ub nom. Cawood v. Yablonski) 152
Sask, R. 54, fsub nom. Cawood v. Yablonskii 140 W.A C, 54, 1997 CarswellSask 28 {Sask. C.A.) — considered

Statutes considered:

Bantruptcy and Insalvency Act, R,8.C. 1985, ¢. B-3

Generally — referred to
s, 2 "property" — referred to
s, 67(1) — considered

5. 68 — considered
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s. 68(1) — referred to
s, 68(2) — referred to

s. 68(2)(a) "total income™ — referred to

[72]

. 68(3)(a) — referred to
s. 136 — referred to
s. 136(1) — referred to

Financial Administration Act, R.S.A. 1980, ¢. F-9
Generally — referred to

Fingncial Administration Act, R.8.C. 1985, ¢. F-11
8. 66 "Crown debt" — referred to
s. 67 — considered

Pepsonal Property Security Act, S.M, 1993, ¢. 14
Generally — referred to

Western Grain Stabilization Act, S.C. 1974-75-76, ¢. §7
Generally — referred to

APPEAL by creditors from judgment, reported at Cargill Lid v. Ronald (Trustee of)_{2006), (sub nom. Ronald
{Bankrupt), Re) 210 Man. R, (2d) 93, 26 C.B.R. (5th) 296, 2006 MBOB 262, 2006 CarswellMan 404, [2007] 2
W.W.R. 486, 10 PP.S.A.C (3d) 279 (Man. Q.B.), dismissing creditors’ appeal from trustee's disallowance of credi-
tors' clatms,

Menzies ..

1 Once again the uncertain status of agricultural assistance programs under the Bankruptey and Insolvency Act
("BIA") comes before the courts, This area of the faw is further complicated by the reality that new programs available
to assist agricultural producers are introduced more quickly than the courts can come to grips with their individual
workings. The program which gives rise to these proceedings is the Canadian Agricuitural Income Stabilization
Program ("CAIS").

2 This matter comes before the Court by wagf of appeal from a decision of the Registrar in Bankruptey found at
2006 MBOB 262 (Man. Q.B.) dated November 8 2006. The Registrar concluded that any funds payable to a producer
under the CAIS program are not property within the meaning of the B/4, The Learned Registrar also found that as the
CAIS funds are a pure subsidy, the funds are not exigible and therefore the security agreements held by Cargill Lim-
ited ("Cargill") or the Canadian Imperial Bank of Commerce ("CIBC™) could not attach the funds. The result of the
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Registrar's decision was the producer was entitled to the funds in their entirety free from any claim by the trustee in
bankruptcy or the creditors be they secured or otherwise, The Trustee, Cargill and CIBC appeal that decision.

Standard of Review

3 The facts giving rise to this matter are not in dispute although the interpretation to be given to those facts may be,
This court is in just as good a position to determine the facts as the Learned Registrar and the issues before the court
are legal in nature, Therefore, this court is of the opinion that the standard of review of the decision of the Learned
Registrar is one of correciness. {See; Housen v. Nikolaisen [2002] 2 S.CR. 235 (S.C.C)}

Factnal Background

4 To put a context on the legal issues in this contest, it is necessary to outline the basic factual underpinning giving
rise to this dispute.

5 The Bankrupt, (now deceased), farmed in the vicinity of Portage La Prairie in south central Manitoba, On
December 9% 2004, the bankrupt made an assignment into bankruptcy naming Meyers Norris Penny Limited as the
Trustee in Bankruptey. Sadly, the Bankrupt died on August 15® 2005. The Trustee completed and filed an application
pursuant to the CAIS program on May 5% 2005 and on October 3 2005, a CAIS cheque issued in the amount of
$159,221.28. Prior to the CAIS cheque issuing, CIBC and Cargill notified the Trustee that they held security against
the property of the Bankrupt and ¢laiming entitlement to the CAIS proceeds.

6 CIBC claims prierity to the CAIS funds as the holder of a duly registered security agreement wherein the
Bankrupt granted security over all present and afier acquired undertakings, personal properfy and assets including
receivables, intangibles and money. The agreement was registered under the Personal Property Security Act on July
5™ 2002,

7 Cargill claims priority to the CAIS funds as the holder of a duly registered security agreement wherein the
Bankrupt granted security over all of his present and after acquired real and personal property and proceeds which also
included accounts, payments, contractual ri%hts and other choses in action, This agreement was registered under the
Personal Property Security Act on April 27% 2004,

The CAIS Funds as Property

8 The preliminary matter to be determined is whether any funds payable under the CAIS program fafl within the
definition of property under the BJA.

9 Property is defined in s. 2 and 67 of the BiA;
S. 2 Property — money, goods, things in action, land and every description of property, whether real or personal,
legal or equitable, and whether situated in Canada or elsewhere, and includes obligations, easements and every
description of estate, interest and profit, present or future, vested or contingent, in arising out of or incident to

property.

S. 67 PROPERTY OF BANKRUPT — (1) The property of a bankrupt divisible among his creditors shall not
comprise

(a) property held by the bankrupt in trust for any other person,
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i0

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in
the province within which the property is situated and within which the bankrupt resides, or

{(b.1) such goods and services fax credit payments and prescribed payments relating to the essential needs of
an individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (b},

But it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptey or that may be acquired by or
devolve on him before his discharge, and

(d) such powers in or over in respect of the property as might have been exercised by the bankrupt for his own
benefit.

In his uysual comprehensive manner, the Learned Registrar conducted an extensive review of the history of

agricultural support programs in coming to the conclusion that the funds were not property within the meaning of the
BIA. At para. 62 of his decision, the Registrar indicated his conclusion was based on the following factors:

11

1. The lack of a contractual foundation between the farmer and the CAIS administration;

[

. The lack of a statutory right of action supporting a farmer's rights;
3. The lack of assignability on the farmer's part;
4. Lack of certainty as payout and its quantum;

. Large degree of discretion vested within CAIS administration in many areas;

Lh

6. Uncertainty, or at best on generalities, as to the legal principies in operation handbook;

-1

. Program dependency upon changing provincial and federal partnering and funding agreements;

8. History of proliferation of new federal/provincial support programs perhaps created and designed to meet
the fatest need or crisis within the agricultural sector of cur economy. In many cases, the older programs
administered under "umbrefla” legislation have disappeared, either discontinued or unfunded,

There are very few sources available which explain how the CAIS program operates. As a result, the Court

must reference the CAIS Handboolk provided to participating farmers for the necessary information.

12

The CAIS Handbook makes the following statements:
PARA. 1.2.4 PROGRAM PAYMENTS-WITHDRAWALS AND GOVERNMENT CONTRIBUTIONS

If your program year margin has declined below your reference margin, some or ali of the funds in your account
will be available for withdrawal. At the same time, you will receive government funds which wili be paid to you
direetly.

PARA. 2.1 STEPS IN THE PARTICIPATION PROCESS
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5. After processing your program forms, you will be sent a Calculation of Program Benefits. If the Administration
determines that your farming operation experienced a program year margin decline relative to your reference
margin, you will trigger a withdrawal from your account. At the same time, the CAIS Program Administration
will issue you a payment in the amount of the correspending government coniributions,

PARA.3.2.4 BANKRUPTCY

An individual or entity that is in the state of bankruptey in the program year may participate through the trustee in
bankruptcy.

PARA. 54 TREATMENT OF CAIS PROGRAM PAYMENTS

Based on CRA tax guidelines:

Withdrawals from you CAIS program account are not taxable;

Government contributions paid to you are taxable in the vear the cheque is dated;

Payment of government contributions must be reported as farming income for tax purposes;

The government contribytions received from the CAIS program cannot be assigned, deferred (for income tax
purposes), or otherwise encumbered.

13 The Learned Registrar relied upon the lack of a contractual relationship or statutory right by which the pro-
ducer could compet payment of the CAIS funds. I find this inability to compel payment is not fatal to a finding that the
right to participate in the program constitutes property. In Marzetti v. Marzetti, | 1994] 8.C.J. No. 64 (S.C.C.), the
Supreme Court of Canada found that there is a distinction between the existence, and the enforceability of a pro-
prietary right.

(Para. 31) Even if a taxpayer who makes overpayments has no right to compel a refund prior to filing a return,
surely that taxpayer has at least a future and contingent interest in the ultimate tax refund.

14 A similar principle was followed in the decision of Portage Credit Union Lid v. 62031 Manitoba Litd. (1989),
59 Man, R. (2d) 315 (Man. Q.B.). The issue was the trustee in bankruptcy's entitlement to payments made to a farmer
under the Special Grains Program, another agricultural stabilization program. At para. 9, Barkman J. said:

Whether they could sue the federal government for their entitlement under the program or not, to my mind is of no
consequence in deciding whether the payments are a gifl, Because they became entitled to payment under the said
program they acquired an interest in the said fund. This interest in the said fund, after the defendants qualified or
became eligible under the program became part of the debtor's undertaking and all its business, property and
assets of whatever nature and kind, both present and future...

15 1 too am persuaded that although there is no right to force the payment of the CAIS funds, there is a future
contingent interest in the funds,

16 The Learned Registrar also found that the lack of certainty and large discretion in the administration of the
CAIS program were factors which tended to remove the CAIS payments from the definition of property. With respect,
although these factors increase the contingent nature of the potential payments, they do not ctherwise operate to re-
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move the payments from the definition of property. Although leave to appeal to the Supreme Court of Canada has been

granted, 1 find the statement of the Nova Scotia Court of Appeal in the decision of Saulnier (Receiver of) v. Saulnier,
[2006] N.S.J. No. 307 {(N.S. C.A.) at para. 25 very persuasive:

In Marzetti, Justice Iacobucei for the Court (page 783) noted the "very broad" reach of the "property” definition in
3. 2. The Court held that bankrupt's intetest in an eventual tax refund from income that he earned after his as-
signment in bankruptey was captured by s. 67 {1)(c). Justice lacobucci said that the bankrupt had "at least a future
and contingent interest in the uitimate tax refund” and that such "inchoate” property satisfied the BIA's definition.
That a contingent — i.e. unvested -— interest is "property" under s. 2 illustrates the breadth of the definition.

17 The CAIS Handbook contemplates that a producer may participate after having made an assignment into
bankruptcy. The CAIS Handbook permits the making of an application for CAIS funding by the trustee in bankruptey.

18 The Learned Registrar also relies on a public policy foundation for exempting the CAIS monies from the
operation of the BI4. The public policy argument proposes that the protection of the farming sector during difficult
gconomic times requires that CAIS payments be exempt from being realized by creditors. The Registrar made the
following comments beginning at page 33 of his decision:

The CAIS program falls under the common law as established in Suiton v. Dorf {[1932]1 2 K. B, 304}. The pro-
gram was designed to benefit one class of individual and should not be converted, according to the common law,
for the benefit of other creditors be they secured or unsecured.

19 This public policy argument was considered in the decision of Laughlin, Re, [2004] A.J. No. 486 {Alta. Q.B.).
At para, 21, Registrar Waller made the following comments:

1 have reviewed the entivety of the Farm Income Protection Act {Canada) and the Farm Income Assurance Act
{Manitoba) and can find no language that suggests payments under those Acts are to be considered exempt.
Registrar Harrison appeared to find that the general purpose of the legislation was to give assurance to creditors of
the farmer but rather to provide funds for his livelthood when he encountered difficult financial circumstances. 1
suppose it might fairly be said the FIDP program is intended to achieve that same purpose, butI wender if' it is the
job of the court to opine general legislative intent in the absence of specific language which is well known to the
law makers.

20 There is a long history of federally/provincially partnered programs designed to assist farmers during different
periods, The issue of whether the proceeds of these programs are available for distribution among creditors on
bankruptey has been litigated many times.

21 In the decision of Pannell Kerr MacGilliveay Inc, v. Beer {1988), 69 C.B.R, (N.5.)203 (Man. Q.B.), Simonsen
J. considered both the Western Grain Stabilization Act (WGSA) payments and the Special Canadian Grains Program
(SCGP). Simonsen J. found the WGSA payments (o be exempt as a result of a clearly worded exemption found in the
WGSA itself. The SCGP payments were found to be availabie to creditors due to the absence of any similar exemption
clause.

22 In Beatch, Re,[2005] 8.J. No, 1 (Sask. Q.B.), Registrar Herauf found payments under the Canadian Farm
Income program payments to be available for creditors for the lack of "a clear and unequivocal statement from the
Federal and Provincial governments that these funds are exempt'.

23 in Mullin (Trustee of) v. Mullin, 12002] M.J. No, 185 (Man. Q.B.) Schwartz J. found payments under the
Agricultural Income Disaster Assistance program to be available to creditors noting that no exemption had been
provided by cither level of government responsible for the program.
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24 This Court has considered the status of funds arising out of an agricultural assistance program in Mini G.
Enterprises Ltd. v. Kendrick, [2001] M.J. No. 334 (Man. Q.B.). In that matter the payments in question arose from the
Net Income Stabilization Account program. In that decision, 1 made the following statement;

Parliament has not seen fit to exempt the NISA accounts from seizure. The Provincial Legislature has not seen fit
to exempt the NISA accounts from seizure. It is not for this court to provide an exemption where none exists,

25 The Learned Registrar also made reference to the comments found in the CAIS handbook that CAIS proceeds
are not assignable. The CAIS handbook does not carry the authority of a statutory enactment,

26 There is a policy argument that can be made out for exempting agricultural assistance payments from distri-
bution ameng creditors, Despite more than one court having held that absent an explicit statutory exemption, the funds
will be divisible among creditors, Parliament and the Legisiatures have not enacted such an exemption. 1 am not
prepared to find that this lack of action was an oversight by the governing bodies, There is no exemption in the relevant
statutes and the courts should not create one where one does not exist.

27 1 am unable to agree with the Learned Registrar that the program dependency on the constantly changing
funding formulas between the Federal and Provincial Governments or the decision of those governments to constantly
change the nature of these support programs supports a finding the funds generated by these programs are not property
in the hands of the trustee or the Bankrupt, Each program must be considered on its own and the decision of policy
makers to create new programs on a frequent basis does not affect the status of any individual program.

28 I have come to the conclusion that proceeds paid to a farmer pursuant to the CAIS program do constitute
property within the definition of the BIA4. The right to participate in the CAIS program is incidental to the bankrupt's
business and undertaking as a farmer. As such there exists the right to make application for payment under the CAIS
program in any year in which the bankrupt qualifies, The right to participate in the program represents a future con-
tingent interest in CAIS program funding, The Trustee's right to participate in the CAIS program is a power in respect
of property as might have been exercised by the bankrupt on his own behalf. As such any payments made under the
program fall within the definition of property under the B/4.

29 Having determined the proceeds of the CAIS program ase in fact property under the BJ4, the issue which must
be determined is who is entitled to the funds.

Assignment of Crown Debt

30 The Trustee challenges the validity of the security agreements as they purport to attach the CAIS funds under
the provisions of the Financial Administration Act, R. 8. C. 1985, ¢. F-11 ("the F44") which read as follows:

66, In this Part...

"Crown debt” means any existing or future debt due or becoming due by the Crown, and any other chose in action
in respect of which there is a right of recovery enforceable by action against the Crown;

67. Except as provided in this Act or any other Act of Parliament,
{a) a Crown debt is not assignable; and

{b) no transaction purporting to be an assignment of a Crown debt is effective so as to confer on any person
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any rights or remedies in respect of that debt.

31 In Marzetri, supra, the Supreme Court was asked to rule on the validity of a post-bankruptcy assignment of an
income tax refund:

(Para. 84) In my opinion, these points of contention do not require resolution in this appeal, inasmuch as the
Agreement Letter is rendered ineffective by s. 67 of the Financial Administration Act. Section 67 provides, in
part, that "[elxcept as provided in this Act or any other Act of Parliament... a Crown debt is not assignable". The
expression "Crown debt" is defined in s. 66 to include not only existing debts, but also future debts "due or be-
coming due", Marzetti did not obtain an accrued legal debt in respect of his post-bankruptey income fax refund
until kis income tax return was filed, as I have already mentioned. But his interest in that return can legitimately be
described as an interest in a future Crown debt becoming due.

This Crown-debt characterization means that the Financial Administration Act operates to prohibit assignment of
an income tax refund, due or becoming due from the Crown, unless assignment is permitted by that Act or another
"Act of Parliament”, There is no question that the Financial Administration Act fails to permit such assignment,
and no express authorization appears in any other federal statute.

32 While this statement appears to invalidate Cargill's and CIBC's attermpts to enforce their security against the
CAIS payments, the Marzet#i decision has not been consistently followed.

33 On this point, the Saskatchewan Court of Appeal had the occasion to consider a prohibition of the assignment
of proceeds of an insurance policy in the decision of Yablonski v. Cawood, [1997] 8.J. No. 17 (Sask, C.A.):

(para.25) We turn to the respondents’ contention that at the very least the impugned assignment is an equitable
assipnment with the result that moneys payable to the assignor {(appellant) are held in trust for the assignees
(respondents), An equitable assignment is an assignment which a Court of Equity will recognize and protect, it
being in the nature of a declaration of trust based on prineiples of natural justice and essential fairness without
regard to form: see Eastern Trust Co. v. Royal Bank of Canada, [1950] 2 D.L.R, 399 (N.S.5.C.}.

In the case before us the appellant does not challenge the general rule that a person holding an equitable interest
can assign it, but in the circumstances of this case, he contends that the "non-assignability” clanse prohibits an
equitable assignment as well as a legal assignment; accordingly it renders the assignment in question void as
between the parties to this litigation.

In addressing these questions, one must first consider the purpose of the "non-assignability” clause. The provision
against assignment, in circumstances like the present, is inserted for the benefit of Vermeer and its insurer. Fol-
lowing the finalization of the "structured" settlement nothing further remains except for Safeco to make payments
under the schedule set forth in the annuity contract. Accordingly, a "non-assignability" clause should not defeat an
equitable assigmment such as the one before us. Furthermore Safeco has paid the moneys into Court and stands
indifferent with respect to any issue between the appellant and respondents over the validity of the assighment,

In this case the question is not whether the debtor Safeco should pay but whether the assignor (appellant) should
pay under the terms of an assignment that he voluntarily sighed. In the circumstances of this case we find that the
principles articulated in R. in Right of Alberta v. Canada West Interiors Limited, Revenue Canada and Conti-
nental Bank of Canada (1986), 43 Alta. L.R. (2d) 1535 (Q.B. in Chambers)are apposite, Canada West entered into
a contract with the Province and accordingly was subject fo s.91(2} of the Alberta Financial Administration Act,
R.S.A. 1980, ¢, F-9, which reads:

91 (2) The Crown is not bound by an assignment of a Crown debt unless:
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{a) it is an assignment binding on the Crown by reason of the regulations under this section or

(b) in the case of a particular assignment to which the regulations do not apply the Provincial Treasurer
consents to the assignment and the assignment becomes binding on the Crown under this section,

Previously Canada West Interiors had executed a general assignment of book debts in favour of Continental Bank.
Alberta acknowledged receipt of the assignment but stated that its consent had not been given to the assignment.
When the Province received a demand from Revenue Canada it paid the moneys into Coutt. The Court held that
the assignment was valid as between the assignor and the assignee. When the Province paid the money into Courtt
the rights of the bank came into play under its assignment and the bank became entitled to receive payment out of
the money in Court.

This is consistent with the following observation of Danckwerts L.J, in Spellmap v. Spelimgn, [1961] 2 All ER.
498 (C.A.) atp. 500-501;

... On that view of the matter it is impossible to sustain the claim of the wife based on the theory ofa giftof the
car, but it appeared to me at one time that possibly there might be something in the nature of an equitable
assignment of the various rights which were owned by the husband under the hire-purchase agreement. That
would be a chose in action and it could be the subject of an eqguitable assignment which would not require to
be in writing, nor, if it was done in an effective manner, would it require consideration, and that position has
been discussed in the arguments. Tt is plain also that the fact that there is a prohibition in the document cre-
ating the chose in action against assignment is not necessarily fatal to such a claim: see Re Turcan (1), Itis
possible that if such an equitable assignment had been made, there could have been (as between husband and
wife) an assignment of the benefit of the hire-purchase agreement with perhaps the obligation to indemnify
the husband against the various liabilities which have to be carried out in order to comply with the terms of
the hire-purchase agreement.

More recently, the British House of Lords has had occasion to comment on these matters. In Linden Gardens
Trust Ltd, v. Lenesta Sludge Disposals Ltd and Others, [1994] 1 A.C. 85 (H.L.(E.), Lord Browne-Wilkinson,
speaking for the majority, made reference to an academic note entitled, "Inalienable Rights?", written by Pro-
fessor .M. Goode, (1979) 42 M.L.R. 553, which commented on the case of Helstan Securities Ltd. v. Hert-
Jfordshire County Council, [1978] 3 Al E.R, 262. Atp. 104, the Law Lord stated:

In his Note, Professor Goode rightly pointed out that where a contract between A and B prohibits assignment
of contractual rights by A, the effect of such a prohibition is a question of the construction of the contract,
There are at least four possible interpretations, viz., (1) that the term does not invalidate a purported as-
signment by A to C but gives rise only to a claim by B against A for damages for breach of the prohibition; (2)
that the term precludes or invalidates any assignment by A to C (so as to entitle B to pay the debt to A) but not
so as to preclude A from agreeing, as between himself and C, that he will account to C for what A veceives
from B: In re Turcan (1888) 40 Ch. D. §; (3) that A is precluded not only from effectively assigning the
contractual rights to C, but also from agreeing to account to C for the fruits of the contract when received by
A from B; (4) that a purported assignment by A to C constifites a repudiatory breach of condition entitling B
not merely to refuse to pay C but also to refuse to pay A.

Professor Goode then expressed the view that construction (2) (being the Helstan case itself) was permissible and
effective but that construction (3) to the extent that it purported to render void not only the assignment as between
B and C but also as between A and C was contrary to law.

1 am content to accept Professor Goode's classification and conclusions, though I am bound to say that I think
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cases within categories (1) and (4) are very unlikely to occur.,
Later, he stated:

... If this is the right view of the case, it is unexceptionable: a prohibition on assignment normally only in-
validates the assignment as against the other party to the contract so as to prevent a transfer of the chose in
action: in the absence of the clearest words it cannot operate to invalidate the contract as between the assignor
and the assignee and even then it may be Ineffective on the grounds of public policy. ...

Clearly, this House of Lords decision adds significant support to the proposition that an equitable assignment as
between assignee and assignor remains valid and enforceable, notwithstanding a "non-assignability" clause in the
original contract. We agree with that proposition. On the undisputed facts of this case, it is enough to say that the
assignment was not absolutety void and as between the parties to this litigation it is binding on the appellant.

34 In the decision of Alberta v. Canada West Interiors Ltd., [1986] A.J. No. 63 (Alta, Master), the Court con-
sidered the effect of the statutory provision found in the Alberta Financial Administration Act, R. 8. A, 1980 ¢, F-9

(P. 4) There is nothing in the Act saying that an assignment of a Crown debt will be deemed to be a nullity unless
it is consented to by the Crown. The Act says only that the Crown will not be bound by an assignment unless it
consents to the assignment, This apparently means that the Crown can ignore, with impunify, any assignment
served upon it, unless it agrees to consent to the assignment. That is notthe same thing as saying the assignment is
a nullity. In my opinion, the Bank did obtain a property interest in the Crown debt to Canada West as soon as that
debt arose, but it was a property interest that the Bank could not enforce against the Province in the absence ofthe
consent of the Province to the assignment, When the Province parted with the money by paying it into court, the
rights of the Bank under its assignment of book debts came into play, and the Bank became entitled to receive
payment out of the money in Court...

35 it must be observed that the Alberta statutory provision is not as stringent as the provisions of s, 67 of the F4A.
However, the effect of s. 67 of the FAA was considered in Orr & Co. v. Saskatchewan Economic Development Corp.,
[1994] §.J. No. 135 (Sask. Q.B.) {affirmed at (Sask. C.A.)} at para. 19:

Section 67 merely prevents an assignee or a secured creditor from exercising its rights and remedies as to a Crown
debt, It does not prevent parties from entering into a security agreement to attach the debt.

36 1 agree that 5. 67 of the FAA operates to render the Crown immune from the effects of an assignment of a debt
owed, The section prohibits any assignment holder from faking steps to enforce the payment of'a Crown debt against
the Crown. Having said that, the assignments between Cargill, CIBC and the bankrupt constitute valid equitable
assignments, which the court exercising its equitable jurisdiction, will recognize. Onee the CAIS monies were paid out
to the Trustee, the equities between the parties bring the effects of the securify agreements into play.

Income

37 Before deciding the effect of the security agreements, the court must determine how the proceeds come under
the Trustee's jurisdiction.

38 In that regard, one must have reference to s. 68 of the B4 which reads as follows:

S. 68 Directives re standard of living factors — (1) The Superintendent shall, by directive, establish in respect of
the provinces or one or more bankruptey districts, the standards for determining what portion of the total income
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of an individual bankrupt that which is necessary to enable the bankrupt to maintain a reasonable standard of
living.

(2) Interpretation — For the purposes of this section,

{a) "total income" referred to in subsection (1) includes, notwithstanding paragraphs 67{1){b) and (b.1), all
revenues of a bankrupt of whatever nature or source;...

39 The Canadian Agricultural Income Stabilization (CAIS) Program Handbook describes the program as follows:

The Canadian Agricultural Income Stabilization (CAIS) program is designed to help you protect your farming
operation from both small and large drops in income. Generally, individuals or entities that derive income from
the primary production of agricultural commodities, as defined by the program, are eligible to participate in the
CAIS program..,

1.2.2 Reference Margin — The Basis of CAIS Program Protection

The Administration calculates you production margin for each of you previous five years, and determines you
Reference Margin using an Olympic Average, This is your average production margin over the previous five-year
period, where the year with the highest margin and the year with the lowest margin are dropped. This represents
your average historical income and forms the basis of your protection under the program...

If your program margin has declined below you reference margin, some or all of the funds in your account will be
available for withdrawal, At the same time, you will receive government funds, which will be paid to you directly.
The amount of your withdrawal, and the corresponding amount of government funds, is determined by the tier of
your reference margin into which your program has declined.

40 In summary, the program determines a reference margin against which each year's production is measured, In
any year in which revenue production fails to meet the reference margin, the farmer may become eligible to receive
government funds.

41 The characterization of funds paid to farmers under the agricultural income protection programs have been
considered by other courts. In Mullin v; Mullin, supra the court said at para 17;

Since those payments represent losses to the respondents in farm income due to poor crops resulting from heavy
frost and rains in 1998, 1 am satisfied that a purposive interpretation of the Act supports the applicant's argument.
The AIDA payments are substitutes for income and ought to be treated as income in accordance with the provi-
sions of 8. 68 of'the Act. (BIA)

42 In dealing with payments under the Canadian Farm Income Program, Registrar Herauf made the following
comments in Beaich, Re, supra:

(para. 213 It seems to me that these payments are income and as such fall within s. 68 of the BIA. For the most
part, farm subsidy programs are intended to be a form of income replacement and would certainly be "revenues of
a bankrupt” is specified in s. 68, I do not see how any other conclusion is possible. This conclusion is in accord
with many decisions that have held s. 68 is to be interpreted broadly. For example see Wallace v. United Grain
Growers Ltd.. {19973 8. C. R. 701; Re Landry (2000), 21 C. B. R. (4™) 58 (Ont. C. A.); Re Byrne (2003), 41 C.
B.R. (4™ 6 (Alta, Q, B.). For specific examples where similar types of payments have been held to be income see
Re Laughlin (2004). 50 C. B, R, (4™) 104 (Alta, ©. B.); Mullin (Trustee of) v. Mullin (2002), 33 C. B. R, (4™ 250
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{Man. Q. B.).

43 The comments of LoVecchio I, are helpful in Kallenberger v. Beck (Trustee of), [2005] A.J. No. 1807 (Alta.
Q.B.x

(para. 29) Finally, a purposive view must be taken of the CALS account balance, There is not clear authority which
deems such accounts not to operate as income, AIDA funds disbursed directly from the government to farmers
have been deemed income. Classifying the payment as an asset only because of its delivery mechanism does not
accord with the intent of the program or the wide interpretation given to s. 68 by the Supreme Court. With respect,
1 disagree with the Registrar, The CAIS receipt should be categorized as part of Mr, Beck's total income. Fur-
thermore, classifying the CAIS receipt as part of Mr. Beck's total income does not mean he has not also acquired
additional property.

44 T am satisfied the CAIS payments are meant o be a replacement or substitule for income for the farmer in a
given year. Pasl income is used to determine the reference margin and current income used to determine entitlement,
The CAIS payments clearly constitute revenue, if not income, for the farmer and therefore would fit within the defi-

nition of "total ncome" under s, 68 of the BIA. Therefore, the court must adhere to the provisions of s, 68 ofthe 814 in
determining the ultimate issue of who is entitled to the funds in question.

Entitlement to CAIS Funds

45 Maving found that Cargill and the CIBC are holders of an equitable assignment of the CAIS proceeds and that
the CAITS proceeds constitute "total income" under the BLA4, the task remains to determine the entitlement to the CAIS
proceeds once they are paid out to the trustee.

46 The relevant provisions of the B4 respecting the income of the bankrupt are as follows:

68.(1) Directives re standard of living factors — The Superintendent shall, by directive, establish in respect of the
provinces or ene ot more bankruptey districts or parts of bankruptey districts, the standards for determining the
portion of the total income of an individual bankrupt that exceeds that which is necessary to enable the bankrupt to
maintain a reasonable standard of living,

68.(2) Interpretation — For the purposes of this section,

(a) "tota! income” referred to in subsection (1) includes, notwithstanding paragraphs 67 (1)(b) and (b.1), all
revenues of a bankrupt of whatever nature or source: and

(b) a requirement that a bankrupt pay an amount to the estate of the bankrupt is enforceable against ail
property of the bankrupt, other that property referred to in paragraphs 67(1) (b) and (b.1).

68.(3) Trustee to fix amount paid — The trustee shall

(a) having regard to the applicable standards established under subsection (1), and to the personal and family
situation of the bankrupt, fix the amount that the bankrupt is required to pay to the estate of the bankrupt;

136.(1) Priority of claims — Subject to the rights of secured creditors, the proceeds realized from the property of
a bankrupt shall be applied in priority of payment as foliows:...

47 Having found Cargill and CIBC cannol enforce their security agreements as against the federal government,
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the securities can attach to the CAIS proceeds after being paid out to the trustee in bankruptcy by way of an equitable
assignment. I make reference to the comments found in the decision of Agricultural Credit Corp. of Sashatchewan v.
Featherstone (Trustee of), [1996] S.J. No. 319 (Sask. Q.B.) at para. 30 and 31;

48

Payments to which a person becomes entitled to, constitute personal property which is subject to a present and
after-acquired security interest. (Agricuitural Credit Cogporation of Saskatchewan v. Yaddof (1998). 8 P. B. S A,
C. 234 (Q. B.Y; Saskatchewan Crop Insurance Corp, v. Royal Bank and Cenailco (19923, 3P. P. S A C. (2d) 294
(C. A

Monies owing to a bankrupt, when collected by the trustee continue to be the property of the bankrupt and con-
tinue to be subject to existing security interests. This includes monies realized through the efforts of the trustee,
(Holy Rosary Parish (Thorold) Credit Union Limited yv. The Premier Trust Company. [1965] S. C. R. 503; Re
Stadnik (Banlrupt) (1991), 90 Sask, R. 12 (Q. B.); Re Moore (Bankrupt) {1989). 79 Sask, R. 63 {c. A.).

Having found the CAIS monies are income replacements, they fall within the definition of "total income™

under s. 68 of the BI4. S. 68 creates certain statutory obligations on the Trustee respecting income which come into the
hands of the trustee, The nature and effect of s. 68 was described in the Marzefti decision, supra. Although I have not
followed this decision on the effect of s, 67 of the FA4, the Marzetti decision is the leading authority on the operative
effect of s. 68 of the BIA.

49

(para. 51) To proceed, I restate the question: is s. 68 a substantive or procedural provision in respect of a bank-
rupt's salary, wages, or other remuneration? In my opinion, the case law debate summarized above should be
resolved in favour of the substantive view for three reasons. First, that view better accords with the language of's,
68. Second, it permits s, 68 to remedy more effectively the mischief which led to the original amendment. And,
third, it has some support 1 authority from this Court...

(Para. 54) In my opinion, a plain language interpretation of s. 68(1) indicates that it applies "[n]otwithstanding
section 67", it means that it operates as a complete code in respect of the listed forms of property. Or, as stated by
Houlden and Morawetz, supra, at p. 3-126; "The opening words ‘notwithstanding section [67]' are intended
make it clear that wages, etc, will not come within [s. 67 (c)] but will be dealt with by s. 68",

In Marzetti, the Court adopted comments from the decision of Fachon v. Canada (Employment & Immigration

Commission), [1985] 2 S.C.R. 417 (5.C.C.):

30

The part of the wages paid to creditors does not necessarily correspond to the part which may be attached, It may
be more or less "having regard to the family responsibilities and personal situation of the banlaupt”, Houlden and
Morawitz, op. cit., vol. 1, write at pp. F-66 and F-69:

Since the enactment of s. 48, (now s. 68), wages have been removed from the operation of s, 47 (now s.67) so
that no part thereof vests in the trustee to be divided among cre ditors unless he makes an application under s,
48 and then only to the extent allowed by the court: Re Giroux (1983). 45 C. B. R. (N. 8.)245.41 O. R. (2d)
351, 146 D. L, R. (3d) 103 (S. C.}.

Applications under s. 48 of the Bankruptcy Act come down not to a question of faw, but of fact; that is; whether
the bankrupt after being given credit for his reasonable fiving expenses has excess funds which might be used to
pay creditors.

The Supreme Court continued in the Marzetd decision, supra, at para. 60:

To summarize briefly, it is my opinion that the language of s. 68, the inferred purpose of that provision, and the
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decision of this Court in Vachon, supra, all support the conelusion that s, 68 is a substantive provision, one which
is intended to operate as a complete code in respeet of a bankrupt's salary, wages and other remuneration, These
forms of property cannot fall within s, 67 (¢) of the Bankruptey Act as a bankrupt's after-acquired "property", and
they cannot be considered "property of a bankrupt divisible among his creditors" for the purposes of S, 67. They
do not vest in the trustee through the simple operation of law,

51 The Ontario Court of Appeal had the occasion to apply the principles as set out in the Margefti decision to the
amended provisions of the BI4 in Landry, Re (2000). 3 C.CEL. (3 1, 50 OR. (3d) 1,135 O.A.C. 381, 192 D.L.R,

(4th) 728. 21 C.B.R. (4th) 38, [2000] O.J. No. 3249 (Ont. C.A.);

{Para. 27) The current s. 68 in the BIA differs from the former version in a number of respects...First, the section
does not refer to "salary, wages or other remuneration” but to "total income". {T]otal income is defined for the
purpose of s, 68 as including, notwithstanding s, 67(1)(b) and (b.1), all revenues of a bankrupt of whatever nature
Or SOUrCe,

{Para. 30) In my view, the reasoning in Marzetti and Wallace that led to the conclusion that 5. 68 was a complete
code with respect to wages applies equally to this new section, The current provision applies to the "total income"
of the bankrupt and, as such, is even wider that the earlier reference to "salary, wages and other remuneration”; the
provision expressly excludes the application of s. 67 (1) (b); its purpose is no different that that described in
Marzetti {except that applications to the court now appear to be limited to those cases where the issue cannot be
otherwise resolved); and the jurisprudential principles reviewed by the Supreme Court in Marzetti are equally
refevant.

{Para, 31) 1 therefore conclude that s, 67 is superseded by the provisions of the current s. 68 in so far as the "total
income” of the bankrupt is coneerned. If follows that, as in Wallace, Landry's claim against her former employer
and any consequent award relating to lost wages do not automatically vest in the trustee under ss. 67 and 71,
Resort can only be had to 5. 68 for payment of any portion thereof go the estate of the bankrupt,

52 The issue to be decided therefore becomes the confliet between the equitable rights of Cargill and CIBC under
their security agreements and the obligations of the trustee under s, 68 of the Bf4.

53 As aresult of the operation of 8. 67 of the Financial Administration Act, Cargill and CIBC cannot enforce their
security apgreements directly against the federal government to obtain the CAIS funds. They do however retain an
equitable right to enforce their security as against the trustee once the funds have been paid over,

54 On the other hand, the receipt of the CAIS funds under s.68 of the B/4 does not automatically male these funds
available to pay creditors, To the extent the funds are determined to be necessary for the bankrupt to maintain a rea-
sonable standard of living, s, 68 operates as an exemption to execution and seizure of these funds. 5. 68 imposes an
obligation on all Tunds which constitute "total income" which must be satisfied before the funds become available for
distribution among the creditors. [ am persuaded that it is only after the requirements of s. 68 of the BI4 have been met
that the equitable assignment of Cargill and CIBC can attach the CAIS proceeds.

55 1 am also reinforced in my opinion by comments in the Margeri decision, supra, at para, 78:

My opinion is, furthermore, fortified by public policy considerations. Although the absence of language I s. 68 (2)
permitting an order to be made against the Crown weighs in favour of the Trustee in this case, when family needs
are at issue, 1 prefer to err on the side of caution. Int s, 68 of the Bankruptey Act, Parliament has indicated that,
before wages become divisible among creditors, it is appropriate to have "regard to the family responsibilities and
personal situation of the bankrupt". This demonstrates, to my mind, an overriding concern for the support of
families.

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works




Page 17

2007 CarswellMan 191, 2007 MBQB 102, 32 C.B.R. (5th) 169, [2007} 8 W.W.R. 366, 216 Man. R. (2d) 138

Conclusion

56 The appea! from the decision of the Learned Registrar is therefore allowed. The CAIS proceeds do form part
and parcel of the bankmpt's property under the provisions of the BI4. The seeurity agreements held by Cargill and
CIBC are valid security although unenforceable against the federal government. The CAIS proceeds are part of the
Bankrupt's "total income” under the B4 and therefore are subject to the operation of s. 68 of the Act. The CAIS
proceeds in the hands of the frustee are available for distribution among credifors only to the exient the proceeds
exceed what is necessary for the bankrupt to maintain a reasonable standard of living in accordance with s. 68. The
balance of the proceeds fall into the hands of the trustee for distribution to the creditors at which time Cargill and
CIBC may seek to enforce their security in priority to the other creditors in accordance with s. 136 of the B/A.

Costs

57 This was a complex matter with many legal questions to be addressed. In my opinion, alf parties should be
entitled to their costs out of the Bankrupt's estate as a first charge on the property of the bankrupt's estate available after
the appropriate steps have been undertaken pursuantto s. 68, T would request that counsel make submissions as to the
appropriate quantum of costs to be awarded in each case,

Appedal allowed.

END OF DOCUMENT
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McKay & Maxwell, Ltd., Re
In re McKay & Maxwell, Limited
The Canadian Bank of Commerce v. Trustee
Nova Scotia Supreme Court, In Bankruptcy
Carroll, J.

Jodgment: November 14, 1927
© Thomson Reuters Canada Limited or its Licensors (excluding individual court decuments). Afl rights reserved.

Counsel: Finlay McDonald, K.C., for trustee.

J. MacNeil, for the Canadian Bank of Commerce,

Subject: Corporate and Commercial; Ingolvency

Bankruptey - Priorities of claims — Secured claims — Forms of secured interests — Assignments of book debts.

Luxury Tax on Automobiles — Repeal Thereof — Right of Debtor to Refund of the Taxes Paid on Automobiles
Owned by Him — Assignment by Debtor to Bank — Bankruptcy of Debtor — Refund Paid to Trustee — Bank's
Claim.

About four years prior to the authorized assignment of the debtor company it made an assignment to The Canadian
Bank of Commerce in the following words, "all debts, accounts, claims, moneys and choses in action which now are or
which may at any time hereafier be due or owing fo or owned by the undersigned.” The trustee received the sum of
$846.43 as a refund of the luxury tax on automobiles owned by the debtor company when the said tax was repealed by
Order in Council of December 18, 1920.

On the application of the bank for the payment to it of these moneys received by the frustee,

Held, that the claim in question was covered by the words "clalns” and "moneys” in the debtor's assignment to the
bank, and that the bank was entitled to the same, less the costs of the parties represented at the hearing.

Claim by bank for moneys paid to trustee as a refund of luxury tax on automobiles owned by the debtor company.

Carroll, J:
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1 The firm of McKay & Maxwell were, in December, 1920, automobile dealers in Sydney and had on hand
automebiles on which they had paid a luxury tax. This tuxury tax law was repealed by Order in Council of December
18, 1920. McKay & Maxwell in common with automobile dealers throughout Canada asked for a refund of amounts of
tax thus paid. T think it is common ground that such firms had no cause of action against the Government for the
recovery of these tax payments, but the Government did set aside an amount for distribution among automobile
dealers after representations made.

2 On November 15, 1921, McKay & Maxwell made an assignment of accounts, bills and securities to the Cana-
dian Bank of Commerce, in the following words —

all debts, accounts, claims, moneys and choses in action which now are or which may at any time hereafter be due
or owing to or owned by the undersigned (McKay & Maxwell).

3 In QOctober, 1925, McKay & Maxwell made an assignment under The Bankrupicy Act and A. M. Crofton is
frustee,

4 In 1926 Mr. Crofton received as trustee a cheque for $846.43 as a refund of the luxury tax on the automobiles
owned by McKay & Maxwell.

5 The question for determination is:

Assuming the said assignment to be valid, does the claim in question come within any of the classes assigned to
the bank,

and I have come to the conclusion that the item is covered by the words “clgims"” and "moneys" in the assighment.

6 I do not understand why the question of the validity of the assignment as against the trustee in bankruptcy was
not raised, but the fact is that it was not and the result is that the proceeds of the cheque go to the Canadian Bank of
Commerce less the costs of the parties who were represented by counsel at the hearing,

END OF DOCUMENT
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1961 CarswellOnt 50, 2 C.B.R. (N.5.) 324
Christensen, Re
In re Christensen
Ontario Supreme Court, In Bankruptcy
Smily 1,

Judgment: September 26, 1961
© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: C. H Morawetz, for the trustee.

C. A Thompson, Q.C., for the applicant, Royal Bank of Canada.

Subject: Corporate and Commercial; Insolvency

Bankruptey -~ Priovities of claims — Secured claims — Forms of secured interests — Assignments of book debts,
Secured claims — Assignment of debts, etc., to bank — Sales tax refund received by trustee.

The debtor gave to the bank an assignment of debts ete., pursuant to which he granted, assigned, transferred and made
over to the bank "all book accounts and book debts and generally all accounts, debts due and demands of every nature
and kind howsoever arising or secured and now due, owing or accruing or growing due, or which may hereatter be-
come due, owing or accruing or growing due to the undersigned.”

After bankruptcy of the debtor the trustee applied for a refund of sales tax and received the refund in due course.

An application was made by the trustee for directions as to whether the bank or the trustee was enfitled to the sales tax
refund.

Held, the bank was entitled to the refund. Although the form used by the bank was not too clear, the sales tax refund
was covered by the word "demands”, and came certainly within the spirit of the assignment of debts, etc., to the bank.
In re McKay & Maxwell Limited (1927, 8 CB.R. 534, 3 Can, Abr. 1054, applied.

Smily J. (Orally):

1 I think, as counsel for the trustee said, it would simplify the matter if the word "moneys" were put in the bank's
form for "General Assignment of Debts, etc.” as well as the words, "all book accounts and book debts and generally all
accounts, debis due and demands of every nature and kind howsoever arising”. However, my opinion is that the refund
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in question is covered. I would say it certainly comes within the spirit of the assignment and T should think technically
it comes within the assignment, under the word "demands”.

2 As counsel for the trustee points out there may not be and apparently there is not a debt which can be enforced
against the Crown. [ have not read the case to which he referred or the statute, but it would appear the Crown may not
be bound to make the refund, However, it seems to me that this does not prevent the debtor "demanding" same and if]
as a result of that demand, money is refunded then I think it belongs to the bank under the assignment. In the case of In
re McKay & Maxwell Limited (1927, 8 CB.R, 534 , 3 Can. Abr. 1054 Carroll J, held that a refund of payments of
luxury tax, the luxury tax law having been repealed, came within the words "elaims" and "moneys" in a similar as-
signment. It was commeon ground that there was no cause of action against the government for the recovery of these tax
payments. I do not think this case is substantially dissimilar to the case at bar,

3 The trustee is o be commended for his taking steps to get this refund. It shows that he was endeavouring to de
the best he could to realize on the assets of the debtor, whether or not those assets could be retained by the debtor and
the trustee, who stands in the position of the debtor.

4 1t was an arguable point, as counsel for the trustee fully showed in his presentation, and as I indicated in the
beginning it might have simplified matters if the word "moneys" had been included in the recital or enumeration of
what was being assigned. However, [ do think the application or claim: for refund and the fruits thereof is covered by or
inciuded in the term "demands", within the intention of the parties and the direction will therefore go accordingly.

5 There will be no order for costs.

END OF DOCUMENT
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Front Iron & Metal Co., Re.
Re FRONT IRON & METAL COMPANY LIMITED
Ontario Supreme Court, In Bankruptey
Steele J.

Judgment: September 18, 1980
© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved,

Counsel: J H. Gardner, for trustee,
J. Harris, for Royal Bank of Canada,
Subject; Corporate and Commercial; Insolvency

Secured creditors — Kinds of security — Assignment of book debts — Scope of assignment — Refund of corpora-
tions tax covered by assignment.

A refund of Ontario corporations tax was held to fall within the scope of an assignment of accounts in view of the
bank's form which creates a trust in favour of the bank from the time of the signing of the document. The refund is
covered by the word "demand" if no other.

Annotation

Although the bank's form is usually entitled "Assignment of Accounts ete." and is commonly called "assignment of
hook debts", the wording of the form is much wider.

In a similar case, dealing with a refund of sales tax, the late Smily J. came to the same conclusion: Re Christensen
(1961), 2. C.B.R. (N,S.) 324 (Ont.).

C.H. Morawetz, Q.C.

Cases considered:

Eastern Trust Co, v, Royal Bank, 25 MLP.R. 73, [1950] C.T.C. 216, [1950] 2 D.L.R. 399 (N.8. C.A.) — applied
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Bank of Montreal v. i Trade Finance Inc.
i Tracde Finance Inc. (Appeilant) and Bank of Montreal (Respondent)
Supreme Court of Canada
Binnie, LeBel, Deschamps, Fish, Charron, Rothstein, Cromwell 1.

Heard: November 4, 2010
Judgment: May 20, 2011
Docket: 33394

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Proceedings: affirming Bank of Monireal v. 1 Trade Finance Inc. (2009), 2009 ONCA 615,310 D.L.R. (4th) 315, 56

C.B.R. (5th) 161, 2009 CarswellOnt 4782, 15 P.P.S.A.C. (3d) 188, 96 O.R. (3d) 561, (sub nom. /| Trade Finance Inc, v,
Webworx Inc} 252 O.A.C. 291 (Ont. C.A))

Counsel; Benjamin Salsberg, Fay Zalcberg for Appellant

Joshua J, Siegel, Michael Collis for Respondent

Subject: Restitution; Estates and Trusts; Corporate and Commercial; Insolvency; Contracts

Restitution and unjust enrichment --- Benefits conferred under mistake — Mistake of fact — Miscellaneous

I Inc. was induced to advance substantial sum of money to W Inc. — Advances were made in context of fraudulent
scheme perpetrated by W Inc.'s president, A, and others — A and his spouse pledged certain shares credited to in-
vestment account, which were purchased by A with funds coming from monies advanced to W Inc. by I Inc., to bank
for extension by bank of credit limit on credit card account — After fraud was discovered, 1 Inc. obtained judgment
imposing constructive trust over all assets held by W Inc. and A that were purchased with funds fraudulently obtained
from I Inc., and granting tracing order allowing tracing of those funds into hands of parties other than bona fide
purchasers for value without notice — I Inc. brought successful motion for declaration that it was entitled to proceeds
of sale of shares credited to investment account to exclusion of'bank — Bank's appeal was allowed — I Inc, appealed
-— Appeal dismissed —- I Inc.'s argument that it had prima facie right to recover monies paid under mistake of fact
could not succeed — Principles respecting recovery of mistaken payments applied as between payor and payee —
Bank was not payee, so those principles were inapplicable here.

Estates and trusts -—- Trustees — Breach of trust — Remedies — Against third parties -— Tracing -— Property bought
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with trust funds

I Inc. was induced to advance substantial sum of money to W Inc. — Advances were made in context of fraudulent
scheme perpetrated by W Inc.'s president, A, and others — A and his spouse pledged certain shares credited to in-
vestment account, which were purchased by A with funds coming from monies advanced to W Inc. by I Inc., to bank
for extension by bank of credit limit on credit card account — After fraud was discovered, I Inc. obtained judgment
imposing constructive trust over all assets held by W Inc. and A that were purchased with funds fraudulently obtained
from [ Inc., and granting tracing order allowing tracing of those funds into hands of parties other than bona fide
purchasers for value without notice — I Inc. brought successful motion for declaration that it was entitled to proceeds
of sale of shares credited to investment account to exclusion of bank— Bank's appeal was allowed — 1 Inc. appealed
— Appeal dismissed —1 Inc.'s claim to disputed funds arose from judgment giving it equitable proprietary interest by
virtue of constructive trust or equitable lien — This interest was not governed by Personal Property Security Act
(PPSA) — Bank's receipt of pledge gave it enforceable PPSA security interest — Pledge made bank "purchaser"
within meaning of words "bona fide purchaser for value without notice” — There was no dispute that bank's purchase
was bona fide and was made for value and without notice— I Tne.'s right to recover disputed funds instead of bank was
limited by tracing order, and did not overcome fact that bank was bona fide purchaser for value without notice.

Personal property security --- Attachment of security interest — Elements — Debtor's interest

I Inc. was induced to advance substantial sum of money to W Inc. in context of fraudulent scheme perpetrated by W
Inc.'s president, A, and others — A and spouse, R, pledged shares credited to investment account, which were pur-
chased by A with funds from monies advanced to W Inc. by 1 Inc., to bank for extension of credit limit on credit card
aceount— After fraud was discovered, I Inc. obtained judgment imposing constructive trust over all assets held by W
Inc. and A that were purchased with funds fraudulently obtained from I Inc., and allowing tracing of those funds into
hands of parties other than bona fide purchasers for value without notice — I Inc. brought successful motion for
declaration that it was entitled to proceeds of sale of shares credited to investment account to exclusion of bank —
Bank's appeal was allowed — 1 Inc, appealed — Appeal dismissed — I Inc.'s claim to disputed funds arose from
judgment giving it equitable proprietary interest, interest not governed by Personal Property Security Act (PPSA) —
Bank's receipt of pledge gave it enforceable PPSA security interest — Requirements for attachment under PPSA were
met, including that A and R had "rights" in shares when they pledged them -— A's acquisition of shares with funds he
knew were obtained fraudulently under agreements between I Inc. and W Inc. did not preclude A and R from acquiring
"rights" in shares — Fraud made agreement voidable, not void — Before I Tnc.'s consent under agreements for W Inc.
to use money advanced by I Inc. had been revoked, W Inc. was able to pass its interest in funds to A, and I Inc. had to
bear risk of loss — I Inc.'s right to recover disputed funds instead of bank was limited by tracing order, and did not
overcome fact that bank was bona fide purchaser for value without notice.

Personal property security --- Scope of legislation — Miscellaneous.
Restitution et enrichissement injustifié --- Avantages conférés 4 caunse d'une erreur — Erreur de fait — Divers

1 Inc. a été amenée & avancer une importante somme d'argent &8 W Inc. — Fonds ont été avancés dans le contexte d'un
stratagéme frauduleux établi par le président de W Inc., A, et d'autres personnes — Afin de faire augmenter la limite
de crédit d'un compte de carte de crédit, A et sa conjointe ont donné en gage, auprés d'une banque, certaines actions
inscrites & un compte de placement, lesquelles avaient été achetées par A & Yaide des fonds que I Inc. avait avancés 3 W
Inc. — Apres la découverte de la frande, un jugement a été rendn en faveur de I Inc. en vertu duquel le tribunal a
ordonné la création d'une fiducie par interprétation portant sur tous les actifs détenus par W Inc. et A et ayant &té
achetés 4 l'aide des fonds franduleusement obtenus de I Inc., et 8 accordé un droit de suite permettant de retracer des
fonds détenus par un acquéreur antre qu'un acquéreur ayant acquis les fonds de bonne foi, 4 titre onéreux et sans
connaissance préalable de fa fraude — 1 Ine. a demandé & faire déclarer qu'elle avait droit au produit de la vente des
actions inscrites au compte d'investissement, et non la banque, avec succés — Appel interjeté par la banque a €té
accueilli — I Inc. a formé un pourvoi - Pourvoi rejeté — Argument de T Inc. selon lequel elle avait, 4 premidre vue,
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le droit de recouvrer les fonds avancés 2 fa suite d'une erreur de fait ne pouvait pas étre retenu — Principes applicables
en matiére de recouvrement des paiements effectuds par erreur s'appliquaient au rapport qui existe entre la personne
qui fait le paiement et celle qui le regoit — Comme la banque n'avait pas regu de patement, ces principes ne trouvaient
pas application en l'espéce.

Successions et fiducies - Fiduciaires — Abus de confiance — Réparations — A I'encontre de tierces parties — Droit
de suite — Biens achetés avec les fonds de la fiducie

I Inc. a été amenée & avancer une importante somme d'argent 3 W Inc, — Fonds ont ¢té avancés dans le contexte d'un
stratagéme frauduleux établi par le président de W Inc., A, et d'autres personnes — Afin de faire augmenter la limite
de crédit d'un compte de carte de crédit, A et sa conjointe ont donné en gage, auprés d'une bangue, certaines actions
inscrites & un compte de placement, lesquelles avaient ét€ achetées par A 2 l'aide des fonds que 1 Inc, avait avancés a W
Inc. — Apres la découverte de la fraude, un jugement a &t¢ rendu en faveur de | Inc. en vertu duquel le tribunal a
ordonné la création d'une fiducie par interprétation portant sur tous les actifs détenus par W Inc. et A et ayant été
achetés a l'aide des fonds frauduleusement obtenus de I Inc., et a accordé¢ un droit de suite permettant de retracer des
fonds détenus par un acquéreur autre qu'un acquéreur ayant acquis les fonds de bonne foi, a titre onéreux et sans
connaissance préalable de la fraude — I Inc. a demandé 4 faire déclarer qu'elle avait droit au produit de 1a vente des
actions inscrites au compte d'investissement, et non la banque, avec succeés — Appel interjeté par la banque a €t¢
accueilli — I Inc. a formé un pourvol — Pourvoi rejeté — Réclamation de T Inc. 4 I'égard de la somme en litige était
fondée sur le jugement lui conférant un intérét propriétal en equity par le biais d'une fiducie par interprétation ou d'un
privilége en equity — Cet intérét wétait pas régi par la Loi sur les sliretés mobiliéres (LSM) — Réception du gage par
la bangue lui a conféré une strelé opposable au sens de 1a LSM — Gage a conféré a la banque la qualité d'« acquéreur
de bonne fol, 4 titre ondreux et sans connaissance préalable » — Il ne faisaitancun doute que la banque avait la qualité
d'acquéreur de bonne foi et qu'elle avait acquis les biens en cause a titre onéreux et sans connaissance préalable —
Droit de I Inc. de recouvrer la somme en litige, a 'exclusion de la banque, était restreint par l'ordonnance lui accordant
un droit de suite, el ne l'emportait pas sur le fait que la banqgue avait la qualité d'acquéreur de bonne foi, a titre onéreux
et sans connaissance préalable,

Sfiretés mobilidres --- Charge effective de la sreté — Eléments — Intérét du débiteur

1 Inc. a été amenée & avancer une imporiante somme d'argent & W Inc. dans le contexte d'un stratagéme frauduleux
$tabli par le président de W Inc,, A, et d'autres personnes — Afin de faire augmenter la limite de crédit d'un compte de
carte de crédit, A et sa conjointe, R, ont donné en gage, auprés dune banque, des actions inscrites & un compte de
placement, lesquelles avaient 66 achetées par A 2 l'aide des fonds que T Inc. avait avancés 3 W Inc, -— Apres la d¢-
couverte de la fraude, un jugement a été rendu en faveur de I Inc. en vertu duquel le tfribunal a ordonné la eréation d'une
fiducie par interprétation portant sur tous les actifs détenus par W Inc. et A et ayant été achetés a l'aide des fonds
frauduleusement obtenus de 1 Inc., et a accordé un droit de suite permettant de retracer des fonds détenus par un ac-
quéreur autre qu'un acquéreur ayant acquis les fonds de bonne foi, 4 titre onéreux et sans connaissance préalable de la
fraude — ! Inc. a demandé 2 faire déclarer qu'elle avait droit au produit de la vente des actions inscrites au compte
d'investissement, et non la banque, avec succés — Appel interjeté par la banque a été accueilli — I Inc. a formé un
pourvoi — Pourvoi rejeté — Réclamation de 1 Inc. 4 'égard de la somme en litige était fondée sur le jugement fui
conférant un intérét propriétal en equity, un intérét qui n'était pas régi par 1a Loi sur les sfiretés mobili¢res (LSM) —
Réception du gage par la banque lui a conféré une streté opposable au sens de la LSM — Conditions pour la création
dun intérét fondé sur la LSM étaient remplies, y compris le fait que A et R avaient des « droits » sur les actions au
moment ol ils les ont données en gage — Acquisition par A des actions tout en sachant que les fonds utilisés & cette fin
avaient été frauduleusement obtenus 3 la suite d'ententes entre T Inc, et W Ine, ne les empéchait pas, Iui et R, d'acquérir
des « droits » 3 I'égard des actions — Fraude rendait une entente annulable, mais pas forcément nulle — Avant que |
Inc, ne révoque son consentement aux termes des ententes permettant 8 W Inc. d'utiliser les fonds avancés par I inc., W
Inc. a été en mesure de transmettre a A son intérét dans les fonds, et [ Inc, devait assumer un risque de perte — Droit de
I Inc. de recouvrer la somme en litige, 4 l'exclusion de la banque, était restreint par Fordonnance lui accordant un droit
de sutte, et ne 'emportait pas sur le fait que la banque avait 1a qualité d'acquéreur de bonne foi, 4 titre onéreux et sans
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connaissance préalable.
Stiretés mobiliéres --- Portée de la législation — Divers.

I Inc. was induced to advance a substantial sum of money to W Inc. The advances were made in the context of a
fraudulent scheme perpetrated by W Inc.'s president, A, and others. A and his spouse, R, pledged certain shares
credited to an investment account, which were purchased by A with funds coming from monies advanced to W Inc, by
I Inc., to the bank for an extension by the bank of the credit limit on a credit card account. At the time it received the
pledge, the bank provided value and had no knowledge of the fraudulent scheme or the fact that the funds used to
purchase the shares had originated from that scheme.

After the fraud was discovered, I Inc. obtained a judgment which imposed a constructive trust over all assets held by
W Inc. and A that were purchased with funds fraudulently obtained from I Inc., and which granted a tracing order
allowing tracing of those funds into the hands of parties other than bona fide purchasers for value without notice. Ona
motion by [ Inc. for a declaration that it was entitled to the proceeds of the sale of the shares credited to the investment
account to the exclusion of the bank, the motion judge determined that ¥ Inc. was entitled to the funds, The motion
judge held that the bank had not acquired an enforceable security interest under the Personal Property Security Act
(PPSA) in the shares. The motion judge held that the investment account was impressed with a constructive trust in I
Inc,'s favour. The motion judge held that the bona fide purchaser for value without notice defence did not preclude
recovery by I Inc. because the bank had purchased its interest from A and R, not from W Inc,

The bank appealed to the Court of Appeal, which allowed the appeal and atiributed the disputed funds to the bank,
disagreeing with each of the motion judge's conclusions. I Inc. appealed.

Held: The appeal was dismissed.

Per Deschamps 1. (Binnie, LeBel, Fish, Charron, Rothstein, Cromwell JI. concurring): As the bank was not a payee,
the principles respecting the recovery of monies paid under mistake of fact were inapplicable. I Inc.'s claim to the
disputed funds arose from the judgment giving it an equitable proprietary interest by virtue of a constructive trust or
equitable lien, This interest was not governed by the PPSA,

The bank's receipt of the pledge gave it an enforceable PPSA security interest, The requirements for attachment under
the PPSA were met, First, A and R signed a security agreement that identified the collateral as the shares credited to
the investment account. Second, the bank gave value to A and R by extending further credit on the credit card account
of AandR. Third, A and R had "rights" in the shares when they pledged them. A's acquisition of the shares with funds
he knew to have been obtained fraudulently under the agreements between | Inc, and W Inc, did not preclude him and
R from acquiring "rights” in the shares, Fraud made an agreement voidable, not void. Before I Inc. revoked its consent
under the agresments for W Inc, to use the money advanced by [ Inc., W Inc. was able to pass its interest in the funds
to A, and I Inc. had to bear a risk of loss,

The pledge made the bank a "purchaser" within the meaning of the words "bona fide purchaser for value without
notice”, There was no dispute that the bank's purchase was bona fide and was made for value and without notice. 1
Inc.'s right to recover the disputed funds instead of the bank was limited by the tracing order, and did not overcome the
fact that the bank was a bona fide purchaser for value without notice.

I Inc. a été amende & avancer une importante somme d'argent 3 W Inc. Les fonds ont été avancés dans le contexte d'un
stratagéme frauduleux établi par le président de W Inc., A, et d'autres personnes. Afin de faire augmenter la limite de
crédit d'un compte de carte de crédit, A et sa conjointe, R, ont donnd en gage, auprés d'une banque, certaines actions
inscrites & un compte de placement, lesquelles avaient été achetées par A & l'aide des fonds que T Inc. avaitavancés a W
Inc. Aumotment ol elle a obtenu le gage, la banque a fourni une contrepartie et ignorait tout du stratagéme frauduleux
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ou du fait que les fonds utilisés pour acheter les actions provenaient de ce stratagéme,

Apres la découverte de la fraude, un jugement a été rendu en faveur de I Inc. en vertu duquel le tribunal a ordonné la
création d'une fiducie par interprétation portant sur tous les actifs détenus par W Inc. et A et ayant été achetds & l'aide
des fonds frauduleusement obtenus de I Inc., et a accordé un droit de suite permettant de retracer des fonds détenus par
un gequéreur autre qu'un acquéreur ayant acquis les fonds de bonne fol, & titre onéreux et sans connaissance préalable
de fa fraude. Saisi d'une demande de 1 Inc, visant 3 faire déclarer qu'elle avait droit au produit de la vente des actions
inscrites au compte d'investissement, et non la banque, la juge des requétes a conclu que I Inc, avait effectivement droit
aux fonds. La juge des requétes a estimé que la banque n'avait pas acquis de sfireté opposable, au sens de la Loi sur les
siiretds mobiligres (LSM), grevant les actions. La juge des requétes a conclu que le compte d'investissement faisait
T'objet d'une fiducie par interprétation en faveur de IIne. La juge des requétes a estimé que {a défense de l'acquéreur de
bonne foi, 4 titre onéreux et sans conmaissance préalable, n'empéchait pas I Inc. de procéder au recouvrement parce que
la banque avait acquis son intérét de A et R, et non de W Inc.

La banque a interjeté appel auprés de la Cour d'appel, laquelle a accueilli 'appel et a jugé que la somme en litige
appartenait a la banque, rejetant chacune des conclusions de la juge des requétes. 1 Inc, a formé un pourvol.

Arré(: Le pourvoi a & rejeté.

Deschamps, J. (Binnie, LeBel, Fish, Charron, Rothstein, Cromwell, JI., souscrivant 4 son opinjon) : Puisque la banque
n'a pas été payée, les principes applicables en matidre de recouvrement des paiements effectués par erreur ne s'ap-
pliquaient pas. La réclamation de I Inc. a '4gard de la somme en litige était fondée sur le jugement lui conférant un
intérét propriétal en equity par le biais d'une fiducie par interprétation ou d'un privilége en equity. Cet intérét n'était pas
régi par la LSM,

La réception du gage par la bangue lui a conféré une streté opposable au sens de la LSM. Les conditions pour la
création d'un intérét fondé sur la LSM étaient remplies. D'abord, A et R ont signé un contrat de slreté décrivant les
actions inscrites au compte d'investissement comme biens grevés. Ensuite, la banque & fourni une contreparticd A etR
en augmentant le crédit disponible & partir du compte de leur carte de crédit. Enfin, A et R avaient des « droits » sur les
actions au moment odl ils les ont données en gage. L'acquisition par A des actions tout en sachant que les fonds utilisés
A cette fin avaient été frauduleusement obtenus a la suite d'ententes entre TInc. et W Ine. ne les empéchait pas, luiet R,
d'acquérir des « droits » & 1'égard des actions. La fraude rendait une entente annulable, mais pas forcément nulle,
Avant que T Inc. ne révoque son consentement aux termes des ententes permettant a W Inc, d'utiliser les fonds avancés
par 1 Inc., W Inc. a été en mesure de transmetire & A son intérét dans les fonds, et I Inc. devait assumer un risque de
perte.

Le gage a conféré  la banque la qualité d'« acquéreur de bonne foi, 4 titre onéreux et sans connaissance préalable ». Il
ne faisait aucun doute que la banque avait la qualité d'acquéreur de bonne fol et qu'elle avait acquis les biens en cause
a titre onédreux et sans connaissance préalable. Le droit de I Inc. de recouvrer la somme en litige, a l'exclusion de Ia
banque, 8tait restreint par l'ordonnance lui accordant un droit de suite, et ne I'emportait pas sur le fait que la banque
avait la qualité d'acquéreur de bonne fof, & titre onéreux et sans connaissance préalable.

Cases considered by Deschamps J.;

Adams v. Aleroft (1907), 1907 CarswellNB 113, 38 S.C.R, 365 (5.C.C.) — referred to

B.M.P. Global Distribution Inc. v. Bank of Nova Scotia_(2009), 2009 SCC 15, 2009 CarswellBC 809, 2009
CarswellBC 810,304 D.L.R. (4th) 292, 386 N.R. 296,[2009] 1 5.C R. 504, 94 B.C.L..R. (4th) 1, [2009] 8 W.W.R.
428.452 WA.C. 1,58 B.L.R (4thy 1,268 B.CA.C, 1(5.C.C.) — considered
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Barclays Bank Ltd v. W.J. Simms Son & Cooke (Southern) Ltd {1979), [1979]3 ANE.R. 522, [1980] 1 Q.B. 677
(Eng. Q.B.) — considered

Bawif Grain Co. v. Ross {1917}, 55 S.C.R. 232, 37 D.L.R. 620, [1917] 3 W.W.R. 373, 1917 CarswellAlta 184
(8.C.C.)— considered

Bertrand v. Racicot (1978). 25 N.R. 181, 1978 CarswellQue 139, 1978 CarswellQue 139F, [1979] | S.C.R, 441
(8.C.C.) —referred to

Citadel General Assurance Co. v. Lloyds Bank Canada (1997), 152 D.L.R. (4th) 411, 1997 CarswellAlta 823,
1997 CarswellAlta 824. [1997] 3. S.C.R. 805, 66 Alta. L.R. (3d) 241. [1999] 4 W.W.R. 135, 19 E.T.R. (2d) 93,
(sub nom, Citadel General Life Assurance Co. v, Lioyds Bank Canade) 206 A R. 321, (sub nom. Citadel General
Life Assurgnce Co. v. Lloyds Bank Canadai 156 W.A,C. 321, 219 N.R. 323 47 C.C.L.I. (2d) 153,35 B.LL.R. (2d)
153 (8.C.C))— referred to

Innovation Credii Union v. Bank of Montreal (2010}, 500 W.A.C, 1, (sub nom. Bank of Monireal v. Innovation
Credit Unijon) 120101 3 8.C.R. 3. 362 Sask. R. 1. 2010 SCC 47, 2010 CarswellSask 723, 2010 CarswellSask 724,
72 C.B.R, (5th) 23, 407 N.R. 294, 325 D.L.R, (4th) 605, [2011] 2 W.W.R, 581 (8.C.C.) — considered

R. v. Canadian Imperial Bank of Commerce (2000}, 2000 CarswellOnt 3955, 138 O.A.C. 127, 15! C.C.C. 3d}
439, 51 O.R. (3d) 257 (Ont, C.A.) — considered

United Shoe Machinery Co. of Canada v. Brunet (1909), {19091 A.C. 330, 18 B.R. 511, 1909 CarswellQue 39,
C.R. [1909] A.C. 148 at 164 (Quebec P.C.) — referred to

434438 B.C. Ltd v. R.S. & D. Contracting Ltd (2002), 2002 BCCA 423, 2002 Carswel|BC 1563, 171 B.C.A.C.
111,280 W.AC. 11} (B.C. CA)—referred to

Statutes considered:
Personal Property Security Act, R.5.0. 1990, ¢. P.10
Generally — referred to

s. 1(1) "personal property” — considered

[%2]

. 1(1) "purchase” — considered

)75

. 1(1) "purchaser" — considered
s. 1(1) "security interest" — considered

s, 2 — considered

v

. 2{a)(1) — considered

s, 11 — considered

© 2012 Thomson Reuters. No Claim to Crig. Govi. Works




Page 7

2011 CarswellOnt 3306, 201 SCC 26, LE, 2011-880, 77 C.B.R. (5th) 231, 17 P.P.S.A.C. (3d) 250, 332 D.L.R. (4th)
193,416 N.R. 166,276 O.A.C, 14]1,{2011]2 S.C.R. 360

s, 11(1)— considered
5. 11(2)(a) — considered
s, 11(2)(b) —- considered
s, 11(2)(c) — considered
s, 72 — considered
Personal Property Security Act, 1993, 8.8, 1993, ¢, P-6.2
Generally — referred to
Securities Transfer Act, 2006, 5,0, 2006, ¢, 8
Generally — referred to

APPEAL from judgment reported at Bank of Montreal v. | Trade Finance Ine. {2009}, 2009 ONCA 615 310 D.L.R.
{4th) 315,56 C.B.R. {5th) 16}, 2009 CarsweilOnt 4782, 15 P.P.S.A.C, (3d) 188, 96 O.R. (3d) 561, (sub nom. i Trade
Finance Inc. v, Webworx Inc.} 252 O.A.C, 291 (Ont. C.A.), determining that bank, rather than appellant, was entitled
to certain money resulting from sale of assets traceable to fraudulently obtained funds.

POURVOI 4 l'encontre d'un jugement publié & Bank of Montreal v. | Trade Finance Inc. (2009), 2009 ONCA 615,
3310 D.L.R. (4th} 315, 56 C.B.R. (Sth) 161, 2009 CarswellOnt 4782, 15 P.P.S.A.C. (34) 188, 96 O.R. (3d) 561, sub
nom, i Trade Finance Inc. v. Webworx Ing ) 252 Q.A.C. 297 (Ont. C.A.), dont la conclusion était que Ia banque, et non
I'appelante, avait droit & certaines sommes d'argent découlant de la vente d'actifs reliés a des fonds obtenus
frauduleusement,

Deschamps J.:

H This appeal requires the Court to determine which of two innocent creditors is entitled to a limited pool of
money resulting from the sale of assets traceable to fraudulently obtained funds. On one side is a creditor that ad-
vanced funds to the fraudster's corporation and that subsequently obtained an order authorizing it to trace those funds
into the hands of persons other than bona fide purchasers for value without notice, On the other side is a creditor
having no knowledge of the fraud, to which the fraudster and his spouse pledged securities acquired with the same
funds in exchange for valuable consideration. To resolve this question, the Court must determine the nature of the
interests held by these two parties and clarify the role that Ontario's Personal Property Security Act, R.5.0. 1990, c.
P.10 ("PPSA™), plays in this determination.

I. Facts

2 The material facts in this appeal are not in dispute. Between 2002 and 2003, the appellant, i Trade Finance Inc.
("j Trade™), was induced to advance a substantial sum of money to a corporation named Webworx Inc. ("Webworx").
The advances were made in the context of a fraudulent scheme perpetrated by Webworx's President, Rohit Ablack-
singh, and others, all of whom have since been convicted of criminal conspiracy in relation to the fraud. As a result of
the scheme, 1 Trade extended financing to Webworx on the basis of representations that Webworx had substantial
coniracts for computer services with a large U.S. corporation, when in fact it did not.
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3 The evidence indicates that Mr. Ablacksingh received both paycheques and corporate loans from Webworx that
were financed by the advances made by i Trade to Webworx, This enabled him to purchase shares that were credited to
an investment account with BMO Nesbitt Burns ("Nesbitt Burns") that was held jointly in the names of Mr. Ablack-
singh and his spouse, Cindy Ramsackal,

4 Mr. Ablacksingh and Ms. Ramsackal were also joint cardholders of a MasterCard account with the respondent,
the Bank of Montreal ("BMO™). The initial credit limit extended on this account was $10,000, but it was subsequently
increased to $75,000. The basis for BMO's further extension of credit was a request by the cardholders and an
agreement executed by Mr. Ablacksingh and Ms. Ramsackal pledging the shares credited to the investment account to
BMO. At the time of the hearing in the Court of Appeal, the outstanding balance on the MasterCard account was
$138,747.66.

5 BMO does not dispute i Trade's evidence that the shares credited to the investment account were purchased by
Mr. Ablacksingh with funds coming from the monies advanced to Webworx by 1 Trade, and that Ms. Ramsackal
herself gave no consideration for the purchase of these shares. The parties also agree that at the time it received the
pledge, BMO provided value (the extension of additional credit to Mr. Ablacksingh and Ms. Ramsackal) and had ne
knowledge of the fraudulent scheme or of the fact that the funds used to purchase the shares had originated from that
scheme. Thus, BMO could not have any knowledge of any equitable interest of i Trade attributable to these funds.

6 On February 23, 2004 — after the fraud was discovered — MacDonald J. ordered, on consent of all parties, that
the shares credited to the investment account be seld and that, after certain commissions and expenses were paid, the
remaining proceeds be held in trust pending further order of the court, It is these monies (§130,117.11 phus interest
accrued since March 19, 2004} that are claimed by each of the parties to this appeal.

7 Civil proceedings were commenced by i Trade. On September 3, 2006, Belobaba J. ordered Webworx and Mr,
Ablacksingh to pay US$5,193,457.30 in damages — plus aggravated, exemplary and punitive damages, interest and
costs — for conspiracy, deceit and fraudulent misrepresentation, and for knowing assistance in a breach of trust
(unrepotted judgment dated Septernber-5, 2006, at paras. 2, 4 and 16). He also declared that Webworx and Mr. Ab-
lacksingh held "any real or personal property or any other assets that they purchased with funds provided by [i Trade]
to Webworx as constructive trustee for the benefit [of] { Trade" {para. 5). In addition, Belobaba I. granted i Trade a
tracing order, which excluded assets in the hands of bowna fide purchasers for value without notice (para. 7). Upon
execution of the tracing order, i Trade could elect in whole or in part between (1) imposing a constructive trust and/or
an equitable len; and (2} seeking a personal remedy against any party liable (para. 12).

11. Decisions of the Courts Below
A. Ontario Superior Court of Justice (No. 43-CV-246248CM4, October 14, 2008, Unreported)

3 Kiteley J. heard a motion by i Trade for a declaration that it was entitled to the disputed funds to the exclusion of
BMO. She determined that i Trade was entitled to the fiinds on the basis of her resolution of three issues.

9 Fitst, she found that BMO had not acquired an enforceable PPSA security interest in the shares credited to the
investment account, because neither Mr. Ablacksingh nor Ms. Ramsackal had any "rights in the coliateral” to pledge to
BMO (para. 24). Ms. Ramsackal had not given any consideration for the shares and Mr. Ablacksingh "could not
acquire an interest in the collateral that he knew was obtained through his fraud" (para. 25). For this reason, no security
interest had atlached within the meaning of s. 11 of the PPS4, which meant that none was enforcesble against third
parties.

10 Second, Kiteley 1. considered whether i Trade could follow the funds it had advanced to Webworx and trace
them into the shares in the investment account, which she understood to require a determination of whether the in-
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vestment account was Impressed with a constructive trust in i Trade's favour, She thus considered whether Webworx
had been unjustly enriched, since the imposition of a constructive trust and {racing were, in her view, remedies that
flowed from that cause of action. Kiteley J. found that Webworx had been unjustly enriched. However, because BMO
had not acquired an enforceable security interest under the PPSA, the purported pledge by Mr. Ablacksingh and Ms.
Ramsackal was "not a juristic reason that would preclude recovery by 1 Trade” (para. 30). Consequently, she held that
the investment account was impressed with a constructive trust in 1 Trade's favour.

11 Finally, Kiteley J. considered whether the exercise of { Trade's right to follow the funds it had advanced to
Webworx and trace them into the shares credited to the investment account was precluded on the basis that BMO was
a bona fide purchaser for value without notice. Though she found that BMO met the requirements for establishing this
defence, Kiteley J. held that this did not preclude recovery by 1 Trade, because BMO had purchased its interest from
Mr. Ablacksingh and Ms, Ramsackal, not from Webworx {paras. 33-34),

B. Ontario Court of Appeal { 2009 ONCA 615, 96 Q.R. (3d) 561 (Ont. C.A.})

12 The Court of Appeal unanimously allowed the appeal and attributed the disputed funds to BMO. Blair J.A.
(Simmons and Epstein JJ.A, concurring) disagreed with each of Kiteley J.'s conclusions,

13 Blair J.A. held that BMO had obtained, by virtue of the pledge, a security interest in the shares credited to the
investment account that had attached and had been perfected under the PPSA. In particular, he disagreed with Kiteley
J. on whether Mr. Ablacksingh had sufficient rights in the collateral to ground BMO's acquisition of an enforceable
security inferest in the pledged shares from him: and his spouse. In Blair }A.'s view, when i Trade loaned money to
Webworx with the intention of transferring the ownership interest in it, the transfer was sufficient, even though it had
been induced by fraud unbeknownst to 1 Trade, to create a voidable interest that could form the basis for a security
interest (para. 20). Moreover, the fact that i Trade had loaned the funds to Webworx — the corporate vehicle used by
Mr. Ablacksingh to commit the fraud — and not to Mr. Ablacksingh (or his spouse} personally was "quite immaterial”
to the question of whether Mr. Ablacksingh had acquired a sufficient property interest from Webworx in the funds that
were used {o purchase the shares that Mr. Ablacksingh and Ms. Ramsackal later pledged to BMO (paras, 24-25). The
key, in Blair J.A.'s opinion, was that | Trade had originaily advanced the funds with an intention to pass title.

14 In any event, Blair J.A. found that BMO's PPSA security interest in the pledged shares made little difference to
the result, since this was not a priorily contest between i Trade and BMO under the PPS4, Further, i Trade's interest in
the disputed funds by way of a constructive trust or an equitable lien was argnably exeluded from the purview of the
PPSA. Most importanty, if BMO was a bona fide purchaser for value without notice, any ability i Trade may have had
pursuant to the order issued by Belobaba . to recover the money it had advanced would have been lost.

15 Thus, Blair J.A. proceeded to consider whether the pledge granted to BMO had made it a bona fide purchaser
for value without notice. He found that it had and that i Trade consequently lost its ability to trace funds into the shares
that were pledged to BMO. He rejected Kiteley J.'s conclusion to the contrary, the basis for which was that BMO was
a "purchaser" from Mz, Ablacksingh and Ms. Ramsackal rather than from Webworx, as follows (at para. 29):

Respectfully, that distinction is equally immaterial for these purposes. The fact that [BMO] purchased directly
from the fraudster [Mr, Ablacksingh] rather than from the corporate vehicle used by the fraudster to perpetrate the
fraud [Webworx] is of no moment.

16 Finally, Blair J.A, considered "whether [i Trade was] entitled to recover the [disputed funds] based on prin-
ciples of unjust enrichment standing alone” (para. 30). He coneluded that it was not, and that Kiteley J. had erred in
focussing her unjust enrichment inquiry on Webworx and in finding that the pledge agreement with BMO was nota
"juristic reason" for any enrichment that may have occurred. In Blair LA.'s view, the unjust enrichment analysis had to
be undertaken as between i Trade and BMO, Although he questioned whether BMO had in fact been "enriched” in the
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circumstances, he found it unnecessary to decide this question, because if BMO had been enriched there were a
number of juristic reasons for that enrichment, namely () that the shares had been pledged in a valid contract between
Mr. Ablacksingh, Ms, Ramsackal and BMO; (ii) that, in law, the debtors had sufficient rights in the collateral to create
a pledge; and (iii) that BMO was a bona fide purchaser for vaiue without notice (para. 36),

111, Issue in This Court

17 In his judgment, Belobaba J. imposed a constructive trust over ail assets held by Webworx and Mr. Ablack-
singh that were purchased with the funds fraudulently obtained from i Trade, Moreover, the fracing order authorized i
Trade to foliow the funds it had advanced to Webworx and identify assets that could be traced to these funds in the
hands of parties other than bona fide purchasers for value without notiee,

18 At the hearing of this appeal, counsel for i Trade was asked whether i Trade had asserted a direct remedy for
unjust enrichment against BMO. Counsel confirmed that no such claim had been made and that, although the Court of
Appeal's reasons suggested that a direct claim for unjust enrichment was available against BMO, that was not a po-
sition i Trade had advocated.

19 Simply put, i Trade's ability to recover the disputed funds is circumscribed by the tracing order issued by
Belobaba J., which incorporates an exception recognized in equity: it excludes assets in the hands of "bona fide
purchasers for value without notice”, If BMO is such a purchaser, | Trade's claim to the disputed funds cannot succeed.
Consequently, this appeal ultimately turns on a single issue: Is BMO a bona fide purchaser for value without notice?

20 Straightforward as this issue may sound, it requires consideration of a number of interrelated matters to de-
termine what rules will apply to resolve the competing claims. The first is the nature of i Trade's interest in the disputed
funds. The second is the nature of BMO's interest in them. It is on consideration of BMO's interest that the PPSA is
engaged. The PPSA's application to BMO's interest leads us to consider whether the debtors — here the pledgors
Ablacksingh and Ramsackal — had a right in the shares sufficient to support granting the pledgee, BMO, a security
interest, It is worth noting that the legisiation in force at the relevant time has since been changed: see Securities
Transfer Act, 2006, 5.0, 2006, ¢. 8, However, had that legislation appiied, the outcome of this appeal would not have
been different.

1V. Positions of the Parties

21 The argument of i Trade is that it advanced the funds to Webworx under a mistake of fact and accordingly has
a prima facie right to recover them on the basis of the principles set out in B.M P. Global Distribution Inc. v. Bank of
Nova Scoiia,_2009 SCC 15, {20091 1 S.C.R. 504 (8.C.C), and Barclays Bank Ltd v. W.J. Simms Son & Cooke
(Southern) Ltd., [1979] 3 Al E.R. 522 (Eng. Q.B.).

22 Mereover, i Trade submits that BMO’s claim to the disputed funds based on the pledge is a security interest
governed by the PPSA and that BMO could acquire an enforceable security interest only if the pledgors themselves
had rights in the collaterai to pledge to BMO, This argument is based on the maxim wemo dat guod rion habel (no one
can give what he or she does not have), According to i Trade, the pledgors had acquired no inferest in the shares: Ms,
Ramsackal had no interest because she had given no consideration upon the purchase of the shares, and Mr. Ablack-
singh could not have acquired an interest in the funds used to purchase the shares because he knew that they were
attributable to the advances made by i Trade to Webworx, which he and others had procured by fraud.

23 BMO responds that the principles from B, M P. and Simms with respect to the recovery of mistaken payments
are inapplicable here because they concern the rights and obligations of payors and payees of such monies, BMO is not
a payee. Even if the cases in question were applicable, this would not defeat BMO's position as a bona fide purchaser
for value without notice, since i Trade's rights as against BMO are derived from the order, which confains an exception
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for such a purchaser.

24 Moreover, BMO agrees with Blair . A. that the fact that i Trade was fraudulently induced to advance money to
Webworx, and not directly to Mr. Ablacksingh or Ms. Ramsackal, is immaterial to the question of whether BMQ is a
bona fide purchaser for value without notice. BMO submits that its status in this regard is not affected by any latent
defeect in title. BMO also agrees with the Court of Appeal that the important point is that when i Trade lent the money
to Webworx, i Trade intended to pass title in the money to Webworx, regardiess of the fact that it was induced to do so
by fraudulent misrepresentations.

25 Finally, BMO asserts that the resolution of the dispute between the parties is not governed by the PPSA, even
theugh it had a valid PPSA security interest. It argues that the pledge agreement establishes that il is a bona fide
purchaser for value without notice and that, as a result of the order issued by Belobaba J., this shields it from i Trade's
claim to the disputed funds.

V. Analysis

26 in Ontario, when a party claims a security interest in personal property to satisfy payment or performance of an
obligation, the court must ask whether the PPSA applies: subject to limnited exceptions, the application of that Act is
pervasive. [n Innovation Credit Union v. Bank of Maonireal, 2010 SCC47, [2010] 3 S.C.R. 3(5.C.C.), this Court noted
that the provisions of Saskatchewan's Personal Property Security Act, 1993, 8.8, 1993, ¢. P-6.2, extend "to almost
anything which serves the function of a security interest” (para. 18). The same is true in Ontario. Section 2 of the PPS4
reads in part as follows:

2. Subject to subsection 4(1), this Act applies to,

{a) every transaction without regard to its form and without regard to the person who has title to the collateral
that in substance creates a security interest including, without limiting the foregoing,

(i) a chattel mortgage, conditional sale, equipment trust, debenture, floating charge, pledge, trust in-
denture or trust receipt ...

27 A "security interest” is defined broadly as "an inferest in personal property that secures payment or perform-
ance of an obligation”, and the definition of "personal property" that applied at the relevant time included "intangibles”
and "securities" (PPS4, s, 1{1)). The PPS4 empioys "a functional approach to determining what security interests are
covered by its provisions" (Bank of Monireal, at para. 18), When it applies, it renders irrelevant the distinctions be-
tween the wide variety of instruments which existed at common law and in equity for taking a security interest in
another person’s property, '

28 With this in mind, I will now consider the nature of the interests of the parties to this appeal in the disputed
funds.

A. Interest of i Trade in the Disputed Funds

29 In i Trade's opinion, it has a prima facie right, as set out in B.M.P., Simms and other cases, to recover monies
paid under a mistake of fact. This argument cannot succeed. The principles respecting the recovery of mistaken
payments apply as between payor and payee. BMO is not a payee, so those principles are inapplicable here, Rather, the
source of 1 Trade's claim to the disputed funds lies in Belobaba I.'s judgment, and more specifically in the order in
which he authorized i Trade to follow and trace the assets acquired with funds # had advanced to Webworx. What i
‘Trade now seeks to do is to recover the proceeds of sale of the shares credited to the investment account on the basis
that they were impressed with a constructive trust or were subject to an equitable lien.
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30 Regardless of whether i Trade elects to take the constructive trust or the equitable lien route to assert its in-
terest, the PPSA does not apply to those rights. This is because 1 Trade acquired them as a result of Belobaba 1.5
judgment granting a constructive trust or an equitable lien, The rights thus resulted from a court order, not from a
"transaction ... that in substance creates a security interest" (PPS4, s. 2). In addition, the creation of the rights was not
consensual: R. H. McLaren, Secured Transactions in Personal Property in Canada (2nd ed. loose-leaf), at § 1.02; F,
Bennett, Bennet! on the PPSA (Ontario) (3rd ed. 2006), at p. 15, R. C. C. Cuming, C. Walsh and R. J. Wood, Personal
Property Security Law (2005), at pp. 85 and 96-97; 1. 8. Ziegel and D, L. Denomme, The Ontario Personal Property
Security Act: Commentary and Analysis (2nd ed. 2000), at pp. 71-72,

31 Since i Trade's interest in the disputed funds is not subject to the PPS4, it arises in equity. The important point
to bear in mind is that regardless of whether i Trade's interest resulting from Belobaba 1.'s judgment was acquired by
virtue of a constructive trust or an equitable lien, it is an equitable proprietary interest because it flows from one of
those two equitable proprietary remedies; P, D. Maddaugh and J. D. McCamus, The Law of Restitution (loose-leaf), at
pp. 5-4 and 5-39; A. H. Qosterhoff et al., Gosterhoff on Trusis: Text, Commentary and Materials (7th ed. 2009), at pp.
735-36. For the purpose of this appeal, the distinction between the constructive trust and the equitable lien is irrelevant
because, if' { Trade's interest prevails over that of BMO, the asset will consist of the disputed funds held in trust in lieu
of the shares themselves.

32 In sum, i Trade's ¢laim to the disputed funds arises from the judgment of Belobaba J., giving it an equitable
proprietary interest in the shares credited to the investment account. This interest is not governed by the PPSA. The
next question is whether BMO's interest prevails over i Trade's interest. This inquiry requires an examination of the
consensual transaction on which BMO's interest in the disputed funds is based: the pledge by Mr, Ablacksingh and
Ms. Ramsackal to BMO.

B, Interest of BMO in the Disputed Funds

33 The source of BMO's claim to the disputed funds — and of its assertion that it is a "purchaser” — is the interest
it acquired when Mr. Ablacksingh and Ms, Ramsackal pledged the shares credited to the investment account, To
characterize the nature of this interest, it will be necessary to review the circumstances of the pledge.

34 The documentary evidence indicates that between August and October 2002, Mr. Ablacksingh and Ms.
Ramsackal requested that the credit extended on their MasterCard account with BMO be increased, first on a tem-
porary basis and eventually on a permanent basis, from $10,000 to $60,000, and then to $75,000.

35 On August 14, 2002, Mr. Ablacksingh and Ms. Ramsackal executed a "Collateral Agency Agreement” as
pledgors (or "the Pledgor™). The agreement read in part as follows:

WHEREAS the Pledgor is, and has agreed with each of the Agent {Nesbitt Burns] and the Lender [BMO] that the
Pledgor will at all times be, the beneficial owner off

(2) the securities ... delivered to or held by the Agent herewith and credited by the Agent to the account of the
Pledgor held at the Agent (the "Account") ...

2. AGENT APPOINTMENT

The Lender hereby appoints the Agent to hold the Collateral on the Lendey's behalf under the Pledge Agrecment,
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and the Agent accepts such appointment subject to the terms and conditions hereof. All Collateral shall be held by
the Agent under and pursuant to this Agreement as the agent of the Lender under the Pledge Agreement.

36 Two days later, on August 16, 2002, Mr, Ablacksingh and Ms, Ramsackal executed Schedule "A" to the
Collateral Agency Agreement, which designated the investment account with Nesbitt Bumns as the account to which
the shares being pledged were credited.

37 On February 21, 2003, the pledgors signed a "Notice and Direction" in which they expressly acknowledged
that they had granted a security interest in the shares credited to the investment account to BMO. This document read
in part as follows:

Until revocation and termination of this Notice and Direction under paragraph 4, below [which required BMO's
written consent], ... Nesbitt Burns shall retain possession of and control over property in the Account for the
benefit of [BMO] and not as agent for [Mr. Ablacksingh and Ms. Ramsackal].

38 Nesbitt Burns confirmed receipt of this Notice and Direction to BMO on March 7, 2003, and subsequent
monthly statements for the investment account that were seat to BMO referred to that account as the "pledge account”.

39 Professor MacDougall defines a pledge as follows:

A pledge is the creafion of a possessory interest in a situation where a debtor — called the pledgor — transfers
possession of property — called (like the transaction itself) the pledge — to a creditor — calied a pledgee. Itisa
consensual transaction ... and it is a type of bailment. The peculiarity of the pledge is the ability of the pledgee to
sell the pledged goods without recourse to a court of law....

The pledgee acquires a special property interest in the property held.
(B. MacDougall, Personal Property Security Law in British Columbia (2009), at p. 35 (footnotes omitted))

40 Given the PPSA's functional approach to determining which security nterests it covers, regard must be had to
the substance of the transaction between Mr. Ablacksingh, Ms. Ramsackal and BMO, not to iis form.,

41 In this case, it is clear from the evidence that the transaction was in substance intended {o create & security
interest: the purpose of that interest was to secure payment or performance of the obligations of Mr, Ablacksingh and
Ms, Ramsackal in relation to the increased credit limit for the MasterCard account. Moreover, the examples listed in s.
2(a)(i) of the PPSA of transactions to which the Act applies include "pledge”, and none of the exceptions to the ap-
plication of the Act are relevant here, In sum, the PPSA applies to BMO's interest in the shares credited to the in-
vestment account,

42 Since the PPSA applies, BMO's interest has to be shown to comply with its provisions. The interest could be
enforced only as of the moment of "attachment" (Bank of Montreal, at para. 20). Aftachment is a statutory condition
that must be met for a security interest to be enforceable against third parties. The requirements for attachment are set
out in 5. 11 of the PPS4. When Mr. Ablacksingh and Ms. Ramsackal signed the Collateral Agency Agreement,
Schedule "A" fo that agreement and the Notice and Direction relating to the shares credited to the investment aceount,
that section read as follows:

11, — (1) A security interest is not enforceable against a third party unless if has attached,
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(2) A security interest, inciuding a security interest in the nature of a floating charge, attaches when,

(a) the secured party or a person on behalf of the secured party other than the debtor or the debtor's agent
obtains possession of the coilateral or when the debtor signs a security agreement that contains a de-
scription of the collateral sufficient to enable it to be identified;

(b) value is given; and
{c} the debtor has rights in the coliateral ...

43 The first two requirements for attachment of a PPS4 interest are easily met. First, as was set out above, the
debtors Mr, Ablacksingh and Ms, Ramsackal signed a security agreement that identified the collateral as the shares
credited to the investment account. Second, it is clear that BMO gave value to the debtors by extending further credit
on the MasterCard account of Mr, Ablacksingh and Ms. Ramsackal.

44 The real question is whether Mr. Ablacksingh and Ms, Ramsackal had rights in the shares when they pledged
them to BMO. What is considered as "rights" in the collateral encompasses a range of interests beyond legal and
equilable title (see McLaren, at § 2.01[2]). If Mr, Ablacksingh and Ms. Ramsackal did rot have any rights in the
collateral, then by operation of the nemo daf rule, BMO could not have acquired a statutory security interest that would
be enforceable against third parties. It is not disputed that Mr. Ablacksingh purchased the shares with funds attrib-
utable to the fraud, Thus, the focus of the inquiry must be on whether Mr. Ablacksingh's acquisition of the shares with
funds he knew to have been obtained fraudulently under the agreements between { Trade and Webworx precluded him
and his spouse from acquiring "rights" in the shares, which they later pledged to BMO as collateral.

45 Fraud makes an agreement voidable, not void: A. Swan, Canadian Contract Law (2nd ed. 2009), at p. 656; G.
H. L. Fridman, The Law of Coniract in Canada (5th ed. 2006), at p. 293; 434438 B.C. Ltd v. R.S. & D. Contracting
L1d,2002 BCCA 423, 171 BCAC. 111 (B.C, C.A.), at para. 34. This long-standing proposition is exemplified by
Bawlf Grain Co. v. Ross {19171 55 S.C.R. 232 (5.C.C.), in which Fitzpatrick C.J. wrote, at p. 233:

What is only voidable and not void cannot be held as invalid until it has been rescinded. It is not enough to avoid
the contract, that nothing is done to affirm it, it must be disaffirmed. In Deposit Life Assurance Co. v. Avscough [6
E. & B. 761], the defence was that the contract was induced by fraud and Lord Campbell C.J, said: —

It is now well settled that a contract tainted by fraud is not void, but only voidable at the election of the party
defrauded.

See also Adams v. Aleroft (1907, 38 8.C.R. 365 (8.C.C.), at pp. 375-76, per Idington 1.; Bertrand v. Racicot (1978),
{19791 1 S.C.R. 44] (S.C.C)), at p. 453, citing United Shoe Machinery Co. of Canada v. Brunet, [1909] A.C, 330
{Quebec P.C.), at p. 339.

46 When an agreement is induced by fraud, it is the innocent party's consent o the agreement that has been
fraudulently obtained. As Professor Fridman says, "[a] contract resulting from a fraudulent misrepresentation may be
avoided by the vietim of the fraud. In such instances the apparent consent by the innocent party to the contract and its
terms, is not a real consent [and it] may be revoked at his option" {p. 286 (foolnotes omitted)). However, since the
decision to revoke the consent and avoid the contract falis to the innocent party, that party may elect to waive the fraud
and not to avoid the contract (Swan, at p. 657).

47 The initial relationship between i Trade and Webworx was that of creditor and debtor. When it advanced funds
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to Webworx under the agreements, i Trade, as creditor, acquired a chose in action in the form of the debt obligation
(Citadel General Assurance Co. v. Llovds Bank Canada, [1997] 3 S.C.R. 805 (S.C.C.), at para. 29). Concurrently, also
pursuant to the agreements, it passed title to the funds to Webworx. There is no doubt that when it did so, i Trade
consented to Webworx having use of the funds. For this reason, Webworx acquired an interest that entitled it to use the
funds, subject only to i Trade revoking its consent to the agreements. The following comments from Goode on
Commercial Law are helpful in describing the concepts of personal property law that are relevant here:

Interest is to be distinguished from title, A person’s interest in an asset denotes the quantum of rights over it which
he enjoys against other persons, though not necessarily against all other persons. His title measures the sirength of
the interest he enjoys in relation to others....

Title to an absolute interest may be defeasible either because it is the second-best title, ... or because, though
constituting the best title so long as it continues, it is subjeet to divestment, as where ... the contract under which
the title was acquired was a voidable title which has been aveided by the exercise of a right of rescission,

(E. McKendrick, ed. (4th ed. 2009), at pp. 34-35 {emphasis in original; footnotes omitted))

48 In R. v. Canadian Imperial Bank of Commerce (2000). 51 O.R. (3d) 257 (Ont. C.A.), the Ontario Court of
Appeal was confronted with a telemarketing scheme in which the fraudster, Mr, Obront, had induced victims in the
United States to purchase gemstones at inflated prices from his corporation, Royal International Collectibles
("R.LC."). The triat judge had ordered the forfeiture to the Crown of the proceeds of the frauduient sales held ina U.S.
dollar aceount in R.1.C.'s name at the Canadian Imperial Bank of Commerce, but the bank claimed to have a valid
PPSA security interest in the funds in the account. In discussing whether R.L.C. had acquired rights in those funds that
could ground the bank's acquisition of a security interest, the Court of Appeal wrote (at p. 260);

In this case, the victims of the gem scam did not know they were victims and intended to forward their funds to
R.LC. in exchange for the gemstones which they received. The interest of RIC. in the funds was veidable but not
void ab initio. The security interest of the bank was therefore able to attach to the funds deposited into the account,

49 Canadian Imperial Bank of Commerce illustrates that when an innocent party consensually advances funds to
another under an agreement, it voluntarily parts with those funds, and this divestiture conveys the right to use them.
This right is subject to the innocent party avoiding the agreement by revoking their consent to it. Until that time, the
agreement is effective by its terms.

50 Consequently, when i Trade discovered the fraud, it was entitled to revoke ifs consent to its agreements with
Webworx, avoid any further obligations it may have had to Webworx under the agreements, and seek remedies,
However, it was not required to do s, since it could have sought other forms of recourse, At the time of the agree-
ments, 1 Trade had voluntarity passed title to the monies, and it had to bear a risk of loss under the agreements. As
Angela Swan notes, at p. 656; ‘

[i]f the contract is held to be voidable only, the risk of loss remaing with the {initial] owner, for the contract with
the rogue will not be rescinded in this situation and, as a result, title will have passed through the rogue and any
subsequent bona fide purchaser will not be liable in conversion to the [initial] ewner. Tt is far preferable that the
loss remain with the [initial] owner, for that person had the better (and far cheaper) opportunity to avoid the risk
entirely by requiring cash or some other secure form of payment,

51 The evidence before the Court indicates that the fraud perpetrated by Mr, Ablacksingh and others became clear
to i Trade on March 23, 2003, A Mareva injunction freezing the assets of Webworx, Mr, Ablacksingh and others was
obtained by i Trade on March 28, 2003. That order was continued by a further order dated April 7, 2003. Meanwhile,
i Trade had filed a statement of claim on April 4, 2003, and this ultimately led to Belobaba I.'s judgment of September
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5, 2006, That judgment ordered rescission of the agreements between i Trade and Webworx,

52 However, the evidence also indicates that before the foregoing chain of events transpired, Mr. Ablacksingh had
received both paycheques and corporate loans from Webworx that were funded by the advances i Trade had made to
Webworx, and that those amounts had enabled him to purchase the shares that were credited to the investment ac-
count.

53 The consequence of this chronology is that before i Trade discovered the fraud and initiated civil proceedings,
Webworx had t Trade's consent under the agreements to use the money advanced by t Trade. Since Webworx was the
vehicle used by Mr, Ablacksingh to perpetrate the fraud, that company was itself a party to the fraud, but this does not
mean that Webworx was not entitled to use the funds. At the time Webworx was tssuing paycheques and corporate
toans to Mr. Ablacksingh, i Trade's consent had not been revoked and the agreements remained effective. Webworx
was therefore able to pass its interest in the funds to Mr. Ablacksingh, and i Trade had to bear a risk of logs.

54 I cannot agree with the distinction drawn by 1 Trade on the basis of the fact that Webworx, rather than My,
Ablacksingh, was the party to which i Trade advanced the funds. Nor can T accede to the corollary argument that Mr.
Ablacksingh was unable to use the funds to acquire an interest in the shares credited, in his name and that of his
spouse, to the investment account. The key is that at the time Webworx acquired the funds, it had i Trade's consent to
their use, which brings into play the principle that a contract tainted by fraud is not void, but voidable. Webworx was
entitled to use the funds. In turn, Mr. Ablacksingh was able to acquire the same interest in the funds as Webworx, and
the funds were used to purchase the shares.

55 According to { Trade, to countenance this outcome would amount either to inappropriately lifting Webworx's
corporate veil so as to favour Mr. Ablacksingh, or to sanctioning criminat activity. I do not accept these characteri-
zations, Mr. Ablacksingh received no greater interest in the funds from Webworx than Webworx had received from i
Trade. Because Webworx was entitled to use the funds, Mr. Ablacksingh and Ms, Ramsackal were able to acquire
"rights" in the shares using the proceeds of the paycheques and ofthe corporate loans. As a result, they had "rights” in
the coliateral that were sufficient for them to pledge the shares to BMO and thereby create a security interest: see, .2,
Cuming, Walsh and Wood, who give the example (at p. 422) of a trustee who grants a secuyrity interest in the property
held in trust and who, even though this was done in breach of the trust, holds sufficient title in that property for the
interest to attach to the property.

56 The documents related to the pledge of the shares credited to the investment acecount were executed in August
2002, and Mr, Ablacksingh and Ms, Ramsackal signed the Notice and Direction on February 21, 2003, that is, before
the orders rescinding the agreements with i Trade and authorizing that company to trace the funds into the hands of
persons other than "bona fide purchasers for value without notice”. BMO's interest in the shares credited to the in-
vestment aceount could therefore attach, giving it an enforceable PPSA security interest.

57 I will now consider whether BMO's receipt of the pledge, which gave it an enforceable PPSA security interest,
also made it a "purchaser" and thereby qualified it for the hona fide purchaser for value without notice exception set
out in Betobaba J.'s order.

C. Resolution of the Competing Claims of i Trade and BMO to the Disputed Funds

58 The PLSA's priority rules do not apply here. Although BMO's interest is covered by the PPSA, i Trade's interest
is not. As pervasive as it may be, the PPSA provides that, insofar as the principles of law and equity are not incon-
sistent with its express provisions, they supplement it and continue to apply. Section 72 reads:

72. Except in so far as they are inconsistent with the express provisions of this Act. the principles of faw and
equity, including the law merchant, the law relating to capaeity to contract, principal and agent, estoppel, fraud,
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misrepresentation, duress, coercion, mistake and other validating or invalidating rules of law, shall supplement
this Act and shall continue to apply.

39 Recourse to the principles of taw and equity does not render the PPSA meaningless. That Act continues to
apply to BMO's statutory security interest. I find the following comment of the Court in Bank of Montreal {at para. 30)
regarding the Saskatchewan PPSA4 illustrative of this point:

It is true that the internal priority ruies of the P AS4 cannot be invoked to resolve the dispute. However, it does not
follow that the provincial security interest created under the PPSA does not exist outside these priority rules.

60 Traditionally, the fact that a-party is a bona fide purchaser for value without notice has been an equitable
defence, Professor Smith describes this defence as follows:

The full name of the equitable defence is bona fide purchase of a legal interest for value without notice of a
pre-existing equitable interest’. The effect of the defence is to aliow the defendant to kold its legal proprietary
rights unencumbered by the pre-existing equitable proprietary rights. In other terms, where the defence operates,
the pre-existing equitable proprietary rights are stripped away and lost in the transaction by which the defendant
acquires its legal proprietary rights.

(L. Smith, The Law of Tracing (1997), at p. 386 (footnotes omitted))

61 In the case at bar, the transaction by which BMO acquired its rights was the pledge. The enforceable interest
acquired by BMO in this transaction is a security interest that was created by statute and is recognized at law (Bank of
Monfreal, at para. 42). As I explained above, the statutory security interest replaced the common law pledge. If BMO
is found to be a bona fide purchaser for value without notice, therefore, i Trade's equitabie proprietary right will be
defeated by the transaction in which BMO acquired its statutory security interest.

62 There is no dispute that if BMO is a "purchaser", its purchase was bona fide and was made for value (the
increased credit extended on the MasterCard account) and without notice, Tt remains to be determined whether BMO
is in fact a purchaser.

63 The PPSA expressly defines "purchase™ and "purchaser™

1. — (1) Inn this Act,

"purchase” includes taking by sale, lease, negotiation, mortgage, pledge, lien, gift or any other consensual
transaction creating an interest in personal property;

"purchaser" means a person who takes by purchase;

64 In addition, a purchaser, as understood in equity, is "a person who acquires any interest in property, whatever
its quantum and whether absolutely or by way of security” (Ziegel and Denomume, at p. 26 (emphasis in original)).

65 Thus, BMO fits both the definition of "parchaser” in the PPSA and the meaning of that term as understood in
equity, because it acquired a pledge of — that is, an interest in — the shares eredited to the investment account.
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66 I therefore conclude that the transaction by which BMO acquired its enforceable PPSA security interest made it
a "purchaser" within the meaning of the words "bona fide purchasers for value without notice". BMQ falls within the
exception to the tracing order issued by Belobaba J. Consequently, any interest asserted against BMO by i Trade on the
basis of Belobaba 1.'s judgment wiil fail by virtue of the very terms of the order.

67 Since 1 Trade's interest in the disputed funds has been defeated by the transaction in which BMO acquired an
enforceable security interest under the PPSA, i Trade cannot succeed in this appeal, Its right to recover the disputed
funds instead of BMO is hmited by the tracing order and does not overcome the fact that BMO is a bona fide purchaser
for value without netice,

V1. Disposition
68 For these reasons, 1 would dismiss the appeal, with costs.
Appeal dismissed.

Paurvoi rejeié.

END OF DOCUMENT
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Personal property security --- Priority of security interest — Security inferests versus other interests — Under pro-
vinclal law — Lien, charge or other interest given by statute or rule of law — Miscelianeous interests

Debtor company entered into furniture and equipment lease with third party lessor — Court subsequently appointed
receiver manager of debtor company — Receiver manager borrowed money to fund continued operation of debtor
company and amounts borrowed were subject of receiver's certificates issued in aceordance with receivership order —
Receiver's certificates created charge on all assets of debtor company but specified that charge was subordinate to right
of receiver manager to be indermmified for costs and expenses incurred — Receiver manager brought application for
determination of its priority with respect to furniture and equipment which were subjeet of lease — Charges created by
receiver's certificates and receiver manager's claim for indemnity for its costs and expenses had priority over interests
of lessor -— Receiver's priority was established by court order and was not affected by Personal Property Security Act
—- Fact that lessor had failed to perfect security interest under Act was moot — Receiver manager was appointed
pursuant to Civil Procedure Rules and not with respect to any speeific securify or secured party — Court appointment
of receiver manager preserved assets of debtor company for benefit of all interested parties in order to allow receiver
manager to find purchaser for assets — Funds borrowed under receiver's certificates allowed for continued operation
of debtor company pending closing of sale to purchaser — Personal Property Security Act, S.N.S. 1995-96, ¢, 13, 5.
5(a) — Civil Procedure Rules, N.S. Civ. Pro. Rules, R, 46.01(1).

Receivers --- Remuneration of receiver — Costs

Debtor company entered into furniture and equipment lease with third party lessor — Court subsequently appointed
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receiver manager of debtor company — Receiver manager borrowed money to fund continued operation of debtor
company and amounts borrowed were subject of receiver's certificates issued in accordance with receivership order —
Receiver's certificates created charge on all assets of debtor company but specified that charge was subordinate to right
of receiver manager to be indemnified for costs and expenses incurred — Receiver manager brought application for
determination of its priority with respect to furniture and equipment which were subject of lease — Charges created by
recelver's certificates and receiver manager’s claim for indemnity for its costs and expenses had priority over interests
of lessor — Receiver's priority was established by court order and was not affected by Personal Property Security Act
— Fact that lessor had failed to perfect security interest under Act was moot — Receiver manager was appointed
pursuant to Civil Procedure Rules and not with respect to any specific security or secured party — Court appointment
of receiver manager preserved assets of debtor company for benefit of all interested parties in order to allow receiver
manager to find purchaser for assets — Funds borrowed under receiver's certificates allowed for continued operation
of debtor company pending closing of sale to purchaser — Personal Property Security Act, SN.S. 1995-96, c, 13, s.
5(a) — Civil Procedure Rules, N.§, Civ. Pro. Rules, R. 46.01(1).

Cases considered by Kennedy C.J.5.C.:

Bulut v. Brampton (City), 2000 CarswellOnt 1063, 185 D.L.R. (4th) 278, 48 O.R. (3d) 108, 15 P.P.8.A.C. (2d)
213. /sub nom. Bulut v. Sun Life Assurance Co. of Canada) 131 Q.A.C. 52, 16 C.B.R. (4th) 41 (Ont. C.A) —
congidered

Statutes considered:

Bankruptcy and insolvency Act, R.8.C. 1985, ¢. B-3
8. 1 [rep. & sub, 1992, c. 27, s, 2] —referred to
s, 47(1) — referred to

Personal Property Security Act, R.8.0. 1990, ¢. P.10
Generally — refested to

Personal Property Security Act, SN.8. 1995-96, ¢c. 13
Generally — considered
8. | —referred to
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Rules considered:

Civil Procedure Rules, NS, Civ. Pro. Rules
R. 46.01 — considered

R. 46.01(1) — considered
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APPLICATION by receiver manager for determination of its priority in respect of certain assets which were subject of
lease between debtor company and third party lessor.

Kennedy C.LS.C.:
1 This is the matter of Torstar Corporation (Torstar) and IT] Information Technolegy Incorporated (ITD).

2 This is an application brought by Ermst &Y oung Incorporated, the receiver and manager of IT1, asking this Court to
determine the priority interest of the receiver and manager in respect of certain persenal property which was the
subject of a lease between IT1 and a third party lessor.

3 1fthe Court finds the interest of the receiver and manager is in priority, the receiver and manager seeks the authority
to authorize the sale of that personal property by the receiver and manager, free and clear of the interest of the lessor.

4 The third party lessor did not attend to contest this application and [ am satisfied that it had notice but chose not to
do so.

5 The applicant has set out in detail the background of this matter and I will repeat much of it, if you will bear with
me, because 1 think that the background is of some significance.

& On August 16, 2001, Associate Chief Justice Michae! MacDonald, of this Court, granted an interim receivership
order appointing Ernst & Young as interim receiver of the property and assets of ITI Education Corporation (EDCo}.
That order was pursuant to subs, 47(1) of the Bankruptey and Insolvency Act, R.S., 1985, ¢, B-3,s.1; 1992, ¢27, 5.2,
On September 14, 2001, the interim receivership order, so granted, was extended by order of Justice Robertson of this
Court. That extension was untit November 15, 2001, The term of the order was further extended by Justice LeBlanc of
this Court until June 30, 2002,

7 EDCo was the parent company of ITI, The major assets of EDCo were shares of the capital stock of its wholly
owned subsidiary IT1 and trademarks relating to ITL

8 1T1 was incorporated under the laws of Nova Scotia, with its head office here in Halifax, It carried on the business
of computer training at schools located in Halifax, Moncton, Toronte, Ottawa, Mississauga, Calgary and Vancouver,

9 EDCo and IT! owned no real property. The personal property consists substantially of intellectual property,
computers, office equipment and fismiture, Only the Halifax, Torente and Vanceuver schoels remain open as of the
date of this appkication.

10 On August 16, 2001, Associate Chief Justice MacDonald granted another order, the receivership order, And to be
specific, it was order SI1 173364, That order appointed Emst & Young as receiver and manager of ITI and it was
pursuant to Civil Procedure Rule 46/1), Ernst &Y oung immediately offered the assets and property of the IT1 business
for sale and were able to conclude an agreement with Education Management Corporation for the sale of those assets,
the assets of EDCo.

11 By an order dated September 17, 2001, Justice Robertson authorized the receiver and manager to execute the
purchase agreement and to file a proposal o the creditors of ITI pursuant to the Bankrupicy Act. The purchase
agreement required, as a condition to the closing of that transaction, the amatgamation of 171, Education Financial
Services Incorporated and a company known ag 3059728 Nova Scotia Limited, which company is also owned by
EDCo, and that amalgamation was {o create a company to be known as ITI Information Technelogy Institute Incor-
porated. That amalgamation was accomplished. As a result, the purchase agreement closed effective November 22,
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2001, On September 28, 2001, ITI submitted to Ernst &Y ocung a proposal to its creditors, and a copy of the proposal
and a projected cashflow statement was filed with the official receiver on that same day.

12 On October 15, 2001, the creditors of IT] voted in favour of approving that proposal and there was an amendment
to it

13 On October 31, 2001, Justice Coughlan ofthis Court granted an order approving that proposal. In accordance with
the terms of the purchase agreement, the appointment of the receiver and manager was to be discharged in respect of
the assets acquired under the purchase agreement, but the remaining assets, the excluded assets, were to remain under
the control of the receiver and manager.

14 On November 15, 2001, Justice David Gruchy granted an order partially discharging the receiver and manager in
respect of the assets acquired under the purchase agreement. If was a term of that order that read, it is further ordered
that any monies hereafter received by the receiver and manager from any dispositions of the excluded assets, afier
deducting the costs of the receiver and manager relating to such dispositions, be paid to the purchaser to partially
reimburse the purchaser for amounts to be paid under the purchase agreement."

15 On the closing of the purchase agreement, the purchaser advanced to the receiver and manager certain amounts fo
pay the interim financing costs owed by the receiver and manager to Torstar Corporation. That was the company
which had funded the reccivership up to that point.

16 The purchaser further loaned certain amounts to the receiver and manager in connection with the receivership.

17 The amounts borrowed by the receiver and manager from the purchaser and Torstar Corporation are the subject of
receiver's certificates issued in accordance with that receivership order. The certificates create a charge on all assets of
ITI, but such charge ranks subordinate to the right of the receiver and manager to be indemmified out of the assets in
respect of its costs and expenses incurred as receiver and allowed by this Court.

[8 Paragraphs 3 and 4 of the receiver's certificate state:
Paragraph 3

Pursuant to the terms of the Order, repayment of the principal sum advanced pursuant to this Certificate and in-
terest thereon, and all expenses incurred by the holder or holders in connection with its repayment, is by the terms
of the Order secured by a charge (the "Charge") on the property, assets and undertaking of the Company as de-
termined in accordance with the Order {collectively, the "Charged Property").

Paragraph 4

The Charge shall rank in priority to mortgages, charges, liens and security interests in respect of the Charged
Property as determined by the Order of this Honourable Court, but the Charge shall rank subordinate to the right
of the Receiver to be indemnified out of the Charged Property inrespect of its remuneration to be allowed by this
Honourable Court, and its costs and expenses properly incurred as Receiver, The charge shall be a continuous
charge for any balance and any and all monies payable under the provisions of the Order.

19 1TI had entered into a certain personal property lease dated November 4, 1999, for furniture and equipment. The
lessor was DeLage Landen Financial Services Incorporated. The lease was for a term in excess of one year, but a
search pursuant to the Personal Property Security Act, R.S.N.8. 1995-96, ¢, 13, s.1 (PPSA) disclosed no registration of
the document in favour of the lessor, No registration in respect of the lease,
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20 The personal property subject to the lease was not sold to the purchaser. The furniture that was the subject of the
lease, the equipment that was the subject of the lease was not sold to the purchaser, but remains under the control of the
receiver manager, The value of that furniture, that equipment, is difficult to determine, The value on liquidation de-
pends upon whether the farniture can be sold en bloc and whether the purchaser would have use for furniture in its
present configuration,

21 So, the question put by the applicant Ernst &Young for determination of this Court is this, do the charges under
the receiver’'s certificates and the receiver manager's claim for indemnity for its costs and expenses, have priority to the
interests of the lessor to the personal property subject to the lease? And in respect to that question, the applicant has
argued that the lessor, by failing to register a financial statement under the PPSA Personal Property Security Act is an
unperfected secured creditor.

22 The applicant further submits that the charges, under the receiver's certificate and the receiver manager's claim for
indemnity for costs and expenses, have priority to the unperfected interests of the lessor.

23 1 find that both these charges, both the charge created by the receiver’s certificates and the receiver manager's
claim for indemnity towards costs and expenses incurred in carrying out its function under the court order, do have
priority with respect to the lessor's interest in the furniture and equipment subject to that lease, both do have priority,

24 1 find though, that both of these charges have priority that is established by an order of this Court, and both are
outside the ambit of the Personal Property Security Act. This was an alternative argument put forward by the appli-
cant,

25 The receiver and manager was appointed pursuant to the Civil Procedure Rules of this Court. Rules created by this
court, specifically Rule 46.01. The receiver and manager was not appointed pursuant to specific security in favour of a
secured party.

26 Rule 46.01. (1) reads:

The court may appoint a receiver in any proceeding in which it appears to be just or convenient, and the ap-
pointment may be made ecither unconditionally or upen such terms and conditions as the court thinks fit.

27 Quite significant power to appoint a receiver under that rule. Two of the paragraphs contained in the Associate
Chief Justice MacDonald's receivership order, one of the two orders dated August 16, 2001, two of the clauses under
that receivership order are significant I think. Paragraph 8 reads:

AND IT IS FURTHER ORDERED that the Receiver and Manager

(a) in addition to the powers conferred by Paragraph 5 hereof, be at liberty and is hereby empowered to
borrow moneys without personal liability from time to time as it may consider necessary or desirable not
exceeding the principal sum of $1,000,000 in the aggregaie at such rate or rates of interest as it deems ad-
visable and for such period or periods as it may be able to arrange for the purpose of carrying on the business
of the Company and protecting, preserving and managing the Assets, and that as security for such borrowings
and every part thereof, the Receiver and Manager is authorized to pledge, assign or give security or securities
on the Assets or any portion thereof which shall form a charge on the Assets, any other property ot assel in
priority to the interest of any affected secured ereditor, but subject to the right of the Receiver and Manager to
be indemnified out of the Assets with respect to its own liabilities, expenses and remuneration properly in-
curred;
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28 And, paragraph 14 of the order reads as follows, I am not quoting all of it but a pertinent part of it, I believe:

AND IT IS FURTHER ORDERED that the Receiver and Manager {s hereby empowered to retain such agents,
employees, solicitors, auditors, engineers and other professionals or experts for the purpose of carrying out its
powers and duties hereunder as the Receiver and Manager may consider necessary or desirable, including without
restriction, for the purpose of performing environmental reviews of any of the assets, . , . and the expenditures
which shall be properly made or incurred by the Receiver and Manager, together with the fees of the Receiver and
Manger in connection therewith, shall be allowed to it in passing of its accounts and shall form a charge on the
assets, collateral and undertaking of the Company in priority te all other claims and charges.

29 It is beneficial to remember why this order was granted. Why did the court exercise that kind of power? The
appointment of the receiver and manger preserved the assets of ITI for the benefit of all the interested parties, in order
to allow the receiver and managet an opportunity to find a purchaser for those assets, The funds borrowed under the
receiver's certificates were used to continue the operation of the ITI scheols across Canada, pending the closing ofthe
sale to the purchaser. There were some thirteen hundred students attending those schools at the time. It was a court
order, made for good reason. The court order granting these charges against the property of those creditors creates a
charge that is created by operation of law, Section 5{a) of the Personal Property Securily Act states:

Except as otherwise provided in this Act, this Act does not apply to
() a lien, charge or other interest given by rule of law . ..

30 Richard H, McLaren in the text Secured Transactions in Personal Property in Canada, Second Edition, 2002-Rel.
5 comments at p. 1-83:

In general, the Act [speaking of the various provincial personal property security acts} applies only to consensual
transactions. Therefore security interests arising by the operation of law, with one exception, are not regulated by
it. fand the one exception is not relevant for our purposes]

31 The case of Bulut v. Brampion /City), {2000] O.J. No. 1062 (Ont. C.A.), that is a case, an example of that court,
that Ontario Court of Appeal, specifically, Mr, Justice MacPherson of Bridgewater, Nova Scotia, writing for the
majority, finding that priority determined by court order, made in that case by a motions judge, considering both
commen law and equity was priority that operated beyond the ambit of statutory regime, And particularly the ambit of
the Personal Property Security Act, R.S.0. 1990.

32 The priority of the receiver and manager herein is judge made law, it was created, it was an order created for the
benefit of all interested parties, and I again mention those thirteen hundred students who were interested parties no
doubt. The Personal Property Security Act does not apply in this specific, this was priority created beyond the ambit of
that Act, and because it does not apply the fact that the lessor has failed to perfect his security under the Aez, 1 find to be
moot. Having so found I will grant the order requested by the applicant, I will acknowledge the applicant's claim to be
in priority to that of the lessor and will sign an order that accomplishes what the lessor wishes to do.

Order accordingly.

END OF DOCUMENT
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Subject: Estates and Trusts; Goods and Services Tax (GST); Tax — Miscelianeous; insolvency
Tax --- Goods and Services Tax — Collection and remittance — GST held in trust

Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief under Companies’
Creditors Arrangement Act (CCAA) — Under order of BC Supreme Court, amount of GST debt was placed in trust
account and remaining proceeds of sale of assets paid to major secured creditor — Debtor's application for partial
lifting of stay of proceedings to assign itseif into bankruptcy was granted, while Crown's application for payment of
tax debt was dismissed — Crown's appeal to BC Court of Appeal was allowed — Creditor appealed to Supreme Court
of Canada — Appeal allowed — Analysis of ETA and CCAA yielded conclusion that CCAA provides that statutory
deemed trusts do not apply, and that Parliament did not intend to restore Crown's deemed trust priority in GST claims
under CCAA when it amended ETA in 2000 — Parliament had moved away from asserting priority for Crown claims
under both CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute provided for preferred treatment of
GST claims — Giving Crown priority over GST claims during CCAA proceedings but not in bankruptey would
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reduce use of more flexible and responsive CCAA regime — Parliament likely inadvertently succumbed to drafting
anomaly — Section 222(3) of ETA could not be seen as having impliedly repealed s, 18.3 of CCAA by its subsequent
passage, given recent amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation
under BIA, and partially lift stay of proceedings to allow entry into liquidations — No "gap" should exist when moving
from CCAA to BIA — Court order segregating funds did not have certainty that Crown rather than creditor would be
beneficiary sufficient to support express trust — Amount held in respect of GST debt was not subiect to deemed trust,
priority or express trust in favour of Crown — Excise Tax Act, R.8.C. 1985, c. B-15, ss. 222(1), (1.1
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mande de la débitrice visant & obtenir la levée particlle de la suspension de proeédures afin qu'elle puisse faire cession
de ses biens a été accordée, alors que la demande de la Couronne visant 2 obienir le paiement des montants de TPS non
remis a été rejetée — Appel interieté par la Couronne a éi¢ accueilli — Créancier a formé un pourvoi — Pourvoi
accueilli — Analyse de la LTA et de la LACC conduisait & la conclusion que le igislateur ne saurait avoir eu l'in-
tention de redonner ia priorité, dans le cadre de 1a LACC, & 1a fiducie réputée de la Couronne & I'égard de ses créances
relatives & la TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un terme & la priorité accordée aux
créances de la Couronne sous les régimes de la LACC et de la Loi sur la faillite et l'insolvabilité (LFI), et ni 'une ni
l'autre de ces lois ne prévoyaient que les créances relatives a la TPS bénéficiaient d'un traitement préférentiel — Fait
de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures fondées sur
la LACC mais pas en cas de faillite aurait pour effet de restreindre le recours & la possibilité de se restructurer sous le
régime plus souple et mieux adapté de la LACC — Il semblait probable que le 1égislateur avait par inadvertance
commis une anomalie rédactionnelle — On ne pourrait pas considérer Yart. 222(3) de la LTA comme ayant implic-
itement abrogé lart. 18.3 de la LACC, compte tenu des modifications récemment apportées 4 Ia LACC — Sous le
régime de la LACC, le tribunal avait discrétion pour établir une passerelle vers une liquidation opérde sous le régime
de la LF1 et de lever 1a suspension partielle des procédures afin de permettre 4 la débitrice de procéder & la transition au
régime de liquidation — Il n'y avait aucune cettitude, en vertu de l'ordonnance du tribunal, que 1a Couronne était le
bénéficiaire véritable de la fiducie ni de fondement pour donner naissance & une fiducie expresse — Montant pergu au
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titre de fa TPS ne faisait l'obiet d'aucune fiducie présumée, prierité ou fiducie expresse en faveur de la Couronne,
Taxation --- Principes généraux — Priorité des créances fiscales dans le cadre de procédures en faillite

Diébitrice devait 4 ia Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loi sur la taxe d'accise
(LTA)— Débitrice & entamé des procédures judiciaires en vertu de la Loi sur les arrangements avec les créanciers des
compagnies (LACC) — En verfu d'une ordennance du tribunal, le moatant de la créance fiscale a été déposé dans un
compte en fiducie et fa balance du produit de la vente des actifs a servi 3 payer le créancier garanti principal -— De-
mands de la débitrice visant & obtenir ia levée partielle de la suspension de procédures afin gu'elie puisse faire cession
de ses biens a été accordée, alors que la demande de la Couronne visant & obtenir le paiement des montants de TPS non
remis 4 ét¢ rejetée -— Appel interjeté par la Courconne a €té accueilli — Créancier a formé un pourvei — Pourvei
accueifli — Analyse de la LTA et de la LACC conduisait a la conclusion que le législateur ne saurait avoir eu I'in-
tentton de redonner la priorité, dans le cadre de la LACC, a la fiducie réputée de la Courenne & I'égard de ses créances
relatives & ta TPS quand il a modifié la LTA, en 2000 — Législateur avait mis un terme 4 la priorité accordée aux
créances de Ja Courcnne sous les régimes de la LACC et de la Lot sur la faillite et l'insolvabilité (LFI), et ni Fune ni
l'autre de ces lois ne prévoyaient que les créances relatives 4 la TPS bénéficiaient d'un traitement préférentiel — Fait
de faire primer la priorité de la Couronne sur ies créances découlant de la TPS dans le cadre de procédures fonddes sur
la LACC mais pas en cas de faillite aurait pour effet de restreindre le recours 4 ia possibilité de se restructurer sous e
régime plus souple et mieux adapté de la LACC — H semblait probabie que e législateur avait par inadvertance
commis une anomalie rédactionnelle — On ne pourrait pas constdérer l'art, 222(3) de la LTA comme ayant implic-
itement abrogé Yart. 18.3 de fa LACC, compte tenu des modifications récemment apportées 4 fa LACC — Sous le
régime de la LACC, le tribunal avait discrétion pour établir une passerelle vers une liquidation opérée sous le régime
de Ja LFI et de lever la suspension partielle des procédures afin de permetire & la débitrice de procéder 4 la transition au
régime de liquidation — Il n'y avait aucune certitude, en vertu de Fordonnance du tribunal, que la Courenne était le
hénéficiaire véritabie de la fiducie ni de fondement pour donner naissance 4 une fiducie expresse — Montant pergu au
titre de la TPS ne faisait 'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de la Couronne,

The debtor company owed the Crown under the Excise Tax Act (ETA) for GST that was not remitied. The debtor
commenced proceedings under the Companies’ Creditors Arrangement Act (CCAA). Under an order by the B.C.
Supreme Court, the amount of the tax debt was placed in a trust account, and the remaining proceeds from the sale of
the debtor's assets were paid to the major secured creditor. The debtor's application for a partial lifting of the stay of
proceedings in order to assign itself into bankruptcy was granted, while the Crown's application for the immediate
payment of the unremitied GST was dismissed,

The Crown's appeal to the B.C. Court of Appeal was allowed. The Court of Appeal found that the lower court was
bound by the ETA to give the Crown priority once bankruptey was inevitable. The Court of Appeal ruled that there
was a deemed trust under s, 222 of the ETA or that an express trust was created in the Crown's favour by the court
order segregating the GST funds in the trust account,

The creditor appealed to the Supreme Court of Canada,
Held: The appeal was allowed.

Per Deschamps J. (McLachlin CJ.C., Binnie, LeBel, Charron, Rothstein, Cromwell }J. concurring): A purposive and
contextual analysis of the ETA and CCAA yielded the conclusion that Parliament could not have intended to restore
the Crown's deemed trust priority in GST claims under the CCAA when it amended the ETA in 2000. Parliament had
moved away from asserting priority for Crown claims in insolvency law under both the CCAA and Bankruptey and
Insolvency Act (BIA). Unlike for source deductions, there was no express statutory basis in the CCAA or BIA for
conctuding that GST claims enjoyed any preferential treatment. The internal Jogic of the CCAA alse militated against
upholding a deemed trust for GST ¢laims,
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Giving the Crown priority over GST claims during CCAA proceedings but not in bankruptey would, in practice,
deprive companies of the option to restructure under the more flexible and responsive CCAA regime. It seemed likely
that Parliament had inadvertently succumbed to a drafting anomaly, which could be resolved by giving precedence to
s. 18.3 of the CCAA. Section 222(3) of the ETA could no longer be seen as having impliedly repealed s, 18.3 of the
CCAA by being passed subsequently to the CCAA, given the recent amendments to the CCAA. The legistative
context supported the conclusion that s, 222(3) of the ETA was not intended to narrow the scope of s. 18.3 of the
CCAA.

The breadth of the court's discretion under the CCAA was sufficient to construct a bridge to liquidation under the BIA,
so there was authority under the CCAA to partially lift the stay of proceedings to allow the debtor's entry into ligui-
dation. There should be no gap between the CCA A and BIA proceedings that would invite a race to the courthouse to
assert prioritics.

The cowrt order did not have the certainty that the Crown would actually be the beneficiary of the funds sufficient to
support an express trust, as the funds were segregated untii the dispute between the creditor and the Crown could be
resolved. The amount coilected in respect of GST but not yet remitted to the Receiver General of Canada was not
subject to a deemed trust, priority or express trust in favour of the Crown,

Per Fish J. {concurring); Parliament had declined to amend the provisions at issue after detailed consideration of the
insolvency regime, so the apparent conflict between s. 18.3 of the CCAA and s. 222 of the ETA should not be treated
as a drafting anomaly, In the insolvency context, a deemed trust would exist only when two complementary elements
co~existed: first, a statutory provision creating the trust; and second, a CCAA or BIA provision confirming its effective
operation, Parliament had created the Crown's deemed trust in the Income Tax Act, Canada Pension Plan and Em-
ployment Insurance Act and then confirmed in clear and unmistakable terms its continued operation under both the
CCAA and the BIA regimes. In contvast, the ETA created a deemed trust in favour of the Crown, purportedly not-
withstanding any contrary legisiation, but Parliament did not expressly provide for its continued operation in either the
BIA orthe CCAA. The absence of this confirmation reflected Parliament's infention to allow the deemed trust to lapse
with the commencement of insolvency proceedings. Parliament's evident intent was to render GST deemed trusts
inoperative upon the institution of insolvency proceedings, and so s, 222 of the ETA mentioned the BIA so as to
exciude it from its ambit, rather than in¢lude it as the other statutes did, As none of these statutes mentioned the CCAA
expressly, the specific reference to the BIA had no bearing on the interaction with the CCAA. Tt was the confirmatory
provisions in the insolvency statutes that would determine whether a given deemed trust would subsist during insol-
vency proceedings,

Per Abella J. (dissenting): The appellate court properly found that s, 222(3) of the ETA gave priority during CCAA
proceedings to the Crown's deemed trust in unremitted GST. The failure to exempt the CCAA from the operation of
this provision was a reflection of clear legislative intent. Despite the requests of various constituencies and case law
confirming that the ETA took precedence over the CCAA, there was no responsive legislative revision and the BIA
remained the only exempted statute, There was no policy justification for interfering, through interpretation, with this
clarity of legislative intention and, in any event, the application of other principles of interpretation reinforced this
conclusion, Contrary to the majority's view, the "Jater in time” principle did not favour the precedence of the CCAA,
as the CCAA was merely re-enacted without significant substantive changes. According to the Interpretation Act, in
such circumstances, s. 222(3) of the ETA remained the Jater provision. The chambers judge was required to respect the
priority regime set out in 5. 222(3) of the ETA and so did not have the authority to deny the Crown's request for
payment of the GST funds during the CCA A proceedings.

La compagnie débitrice devait 4 la Couronne des montants de TPS qu'elle n'avait pas remis, en vertu de la Loisur la
taxe d'accise (LTA). La débitrice a entamé des proeédures judiciaires en vertu de 1a Lol sur les arrangements avec les
créanciers des compagnies {(LACC), En vertu d'une ordonnance du tribunal, le montant de la créance fiscale a €t¢
déposé dans un compte en fiducie et la balance du produit de la vente des actifs de la débitrice a servi 4 payer le
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créancier garanti principal, La demande de la débitrice visant a obtenir la levée partielle de ia suspension de
procédures afin qu'elle puisse faire cession de ses biens a été accordée, alors que la demande de la Couronne visant &
obtenir le paiement immédiat des moniants de TPS non remis a été rejetée.

L'appel inferjeté par fa Couronne a ét8 accueilli, La Cour d'appel a conclu que le tribunal se devait, en vertu de la LTA,
de donner priorité & la Couronne une fois la faillite inévitable. La Cour d'appel a estimé que {‘art, 222 de la LTA
établissait une fiducie présumeée ou bien que l'ordonnance du tribunal & l'effet que les montants de TPS soient détenus
dans un compte en fiducie créait une fiducie expresse en faveur de ta Couronne,

Le créancier a formé un pourvoi.
Arrét: Le pourvoi a été accueilli,

Deschamps, I. (McLachlin, J.C.C., Binnie, LeBel, Charron, Rothstein, Cromwetl, J]., souscrivant 4 son opinion) : Une
analyse téléologique et contextuelle de la LTA et de la LACC conduisait 4 la conclusion que le Iégislateur ne saurait
avoir eu l'intention de redonner la priorité, dans le cadre de la LACC, 4 la fiducie réputée de 1a Couronne 4 'égard de
ses créances relatives 4 la TPS quand il a modifié la LTA, en 2000. Le législateur avait mis un terme 4 la priorité
accordée aux eréances de la Couronne dans le cadre du droit de Yinsolvabilité, sous le régime de la LACC et celuide la
Loi sur la fajllite et I'inselvabilité (IFI}. Contrairement aux retenues a la source, aucune disposition législative ex-
presse ne permettait de conclure que les créances relatives 4 fa TPS bénéficiaient d'un traitement préférentiel sous le
régime de la LACC ou celui de la LFL La logique interne de la LACC allait également a 'encontre du maintien de la
fiducie réputée a l'égard des créances découlant de ia TPS.

Le fait de faire primer la priorité de la Couronne sur les créances découlant de la TPS dans le cadre de procédures
fondées sur la LACC mais pas en cas de faillite aurait pour effet, dans les faits, de priver les compagnies de la possi-
bilité de se restructurer sous le régime plus souple et mieux adapté de la LACC. 1l semblait probable que le iégislateur
avait par inadvertance commis une anomalie rédactionnelle, laquelie pouvait étre corrigée en donnant préséance a l'art.
18.3 de laLACC. On ne pouvait plus considérer l'art, 222(3) de la LTA comme ayant implicitement abrogé Fart. 18.3
de la LACC parce qu'il avail ét¢ adopté aprés la LACC, compte tenu des modifications récemment apportées & la
LACC. Le contexte légistatif étayait la conclusion suivant laquelle l'art. 222(3) de la LTA n'avait pas pour but de
restreindre la portée de Vart, 18.3 de la LACC,

Liampleur du pouvoir discrétionnaire conféré au tribunal par la LACC était suffisant pour établir une passerelle vers
une Hquidation opérée sous le régime de la LF], de sorte qu'il avait, en vertu de la LACC, le pouvoir de lever la sus-
pension partielle des procédures afin de permetire 4 la débitrice de procéder 3 la transition au régime de fquidation. Il
n'y avait aucune certitude, en vertu de l'ordonnance du fribunal, que la Couronne était le bénéficiaire véritable de la
fiducie ni de fondement pour donner naissance & une fiducie expresse, puisque les fonds étaient détenus & part jusqu'a
ce que le litige entre le créancier et la Couronne soit réselu, Le montant pergu au titre de la TPS mais non encore verse
au receveur général du Canada ne faisait l'objet d'aucune fiducie présumée, priorité ou fiducie expresse en faveur de la
Couronne,

Fish, J. (souscrivant aux motifs des juges majoritaires) : Le 1égislateur a refusé de modifier les dispositions en question
suivant un examen approfondi du régime d'insolvabilité, de sorte qu'on ne devrait pas qualifier I'apparente contradic-
tion entre 'art. 18,3 de la LACC et l'art. 222 de la LTA d'anomalie rédactionnelle. Dans un contexte d'insolvabilité, on
ne pourrait conclure i l'existence d'une fiducie présumée que lorsque deux éléments complémentaires étaient réunis
en premier lieu, une disposition législative qui crée la fiducie et, en second lieu, une disposition de fa LACC ou de la
LFI qui confirme l'existence de la fiducie. Le Iégislateur a établi une fiducie présumée en faveur de la Couronne dans
la Loi de 'impdt sur le revenu, le Régime de pensions du Canada et la Loi sur 'assurance-emploi puis, ila confirmé en
termes clairs et explicites sa volonté de voir cette fiducie présumée produire ses effets sous le régime de la LACC et de
la LFL. Dans le cas de ta LTA, il a établi une fiducie présumée en faveur de la Couronne, sciemment et sans égard pour
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toute législation & Peffet contraire, mais n'a pas expressément prévu le maintien en vigueur de celle-ci sous le régime
de la LFI ou celui de la LACC, L'absence d'une telle confirmation témoignait de Iintention du législateur de laisser Ia
fiducie présumée devenir eaduque au moment de l'introduction de la precédure d'insolvabilité. L'intention du légis-
lateur était manifestement de rendre inopérantes les fiducies présumées visant la TPS dés l'infroduction dune
procédure d'insolvabilité et, par conséquent, l'art, 222 de'la LTA mentionnait la LFI de maniére 3 l'exclure de son
champ d'application, et non de l'y inclure, comme le faisaient les autres lois. Puisqu'aucune de ces lois ne mentionnait
spéeifiquement la LACC, la mention explicite de la LFI n'avait avcune incidence sur linteraction avec la LACC.
C'était les dispositions confirmatoires que 1'on frouvait dans les lois sur l'insolvabili#é qui déterminaient si une fiducie
présumée continuerait d'exister durant une procédure d'insolvabilité.

Abella, J. (dissidente) : La Cour d'appel a conclu & bon droit que l'art. 222(3) de 1a LTA donnait préséance 4 la fiducie
présumée qui est établie en faveur de 1a Couronne 3 I'égard de 1a TPS non versée. Le fait que la LACC n'ait pas été
soustraite 3 l'application de cetie disposition témoignait d'une intention elaire du législateur. Malgré les demandes
répétées de divers groupes et la jurisprudence ayant confirmé que la LTA l'emportait sur la LACC, le égislateur n'est
pas intervenu et 1a LFI est demeurée la seule loi soustraite a l'application de cette disposition. Il n'y avait pas de con-
sidération de politique générale qui justifierait daller 4 l'encontre, par voie d'interprétation Iégislative, de l'intention
aussi elairement exprimée par le législateur et, de foutes maniéres, cette conclusion était renforcée par l'application
d'autres principes d'interprétation. Contrairement & 'opinion des juges majoritaires, le prineipe de la préséance de la
« loi postérieure » ne militait pas en faveur de la présance de la LACC, celle~ci ayant été simplement adoptée a
nouveau sans gue ion ne lui ait apporté de modifications importantes. En vertu de la Loj d'interprétation, dans ces
girconstances, ['art. 222(3) de la LTA demeurait 1a disposition postérieure, Le juge siégeant en son cabinet était tenu de
respecter le régime de priorités établi a I'art. 222(3) de la LTA, et il ne pouvait pas refuser la demande présentée par la
Couronne en vue de se faire payer la TPS dans le cadre de la proeédure intreduite en verta de la LACC,

Cases considered by Deschamps J.:

Air Canada, Re (2003}, 42 C.B.R. {4th) 173, 2003 CarswellOnt 2464 (Ont. 8.C.J. [Commercial List]) — referred
to

Air Canada, Re {2003), 2003 CarswellOnt 4967 (Ont. S.C.J. {Commercial List]) — referred to

Alternative granite & marbre inc., Re (2009), (sub nom. Dep. Min. Rev. Quebec v. Caisse populaire Desjardins
de Montmagny) 2009 G.T.C. 2036 (Eng.), fsub nom. Quebec (Revenue) v. Caisse populaire Desjardins de
Montmaeny) [2009]3 S.C.R. 286. 312 D.L.R. {4th) 577, [2009] G.S.T.C, 154, (sub nom. 9083-4185 Québec Inc,
{Banlkrupt), Re} 394 N.R, 368, 60 C.B.R. (5th) 1, 2009 SCC 49, 2009 CarswellQue 10706, 2009 CarswellQue
10707 (S.C.C,) — referred to

ATE Fipancial v. Meicalfe & Mansfield Alternative Investments II Corp. (2008), 2008 ONCA 587, 2008
CarswellOnt 4811, sub nom. Metcalfe & Mansfield Alternative Invesiments I Corp,, Re} 240 O.A.C. 245, (sub
notn, Metcalfe & Mansfield Alternative Investments [ Corp., Rej 296 D 1L.R. (4th) 135, (sub nom. Mercalfe &
Mansfield Allernative Irvestments If Corp., Re} 92 O.R, (3d) 513,45 C.B.R. (5thy 163, 47 B.L.R. (4th) 123 {Ont,
C.A)— considered

Canadian Airlines Corp., Re{2000), {20001 10 W.W.R. 269.20 C.B.R. (4th) 1, 84 Alta. L.R. 3d) 9,9 B.L.R. (3d)
41, 2000 CarswellAlta 662, 2000 ABQB 442, 265 A.R. 201 (Alta. Q.B.) — referred to

Canadian Red Cross Society / Société Canadienne de la Croix Rouge, Re (2000}, 2000 CarswellOnt 3269, 19
C.B.R. (4th) 158 {(Ont. 8.C.J.) — referred to

Doré c. Verdun (Municipalité) (1997), (sub nom. Doré v. Verdun (City}) [199712 S.C.R, 862, (sub nom. Doré v.
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Verdun (Ville)) 215 N R. 81, (sub nom. Doré v. Verdun (City)) 150 D.L.R. (4thy 385. 1997 CarswellQue 159,
1997 CarswellQue §50 (S.C.C.) — distinguished

Dylex Ltd., Re (1995), 31 CB.R. (3d) 106, 1995 CarswellOnt 54 {Ont, Gen. Div, [Commercial List]} — con-
sidered

First Vancouver Finance v. Minister of National Revenue (2002}, [2002] 3 C.T.C. 285, (sub nom, Minisier of
Nationgl Revepue v. First Vamecouver Finance) 2002 D.T.C. 6998 (Eng.), (sub nom, Minister of National Revenue
v, First Vancouver Finance) 2002 D, T.C. 7007 (¥Fr.), 288 N.R, 347, 212 D.L.R. (4th) 615, [20021 G.S8.T.C. 23,
[2003]11 W.W.R, 1,45 CB.R.(4th) 213,2002 SCC 49, 2002 CarswellSask 317, 2002 CarswellSask 318, [2002]
25.C.R. 720 (5.C.C.) — considered

Gauntlet Energy Corp., Re(2003), 30 Alta, L.R. (4th) 192, 2003 ABOB 894. 2003 CarswellAlta 1735, [2003]
G.S.T.C. 193. 49 C.B.R. (4th} 213, [2004] 10 W.W.R. 180. 352 AR, 28 (Alta. Q.B.) — referred to

Hongkong Bank of Canada v, Chef Ready Foods Lid._(1990), 51 B.C.L.R. {2d} 84, 1990 CarswellBC 394, 4
C.B.R. (3¢} 311, fsub nom. Chef Ready Foods Ltd, v. Honghong Bank of Canada) 199112 W.W.R. 136 (B.C.
C.A)— referred to

Ivaco Ine., Re(2006). 2006 CEBR, & P.GR. 8218, 25 C.B.R. (5th) 176, 83 O.R. (3d) 108,275 D.L.R. (4th) 132,
2006 CarswellOnt 6292, 56 C.C.P.B. 1,26 B.L.R. (4th) 43 (Ont, C.A) — referred to

Komunik Corp., Re 2010), 2010 CarswellQue 686, 2010 QCCA 183 (Que. C.A.) — referred to

Komunilk Corp., Re (2009). 2009 QCCS 6332, 2009 CarswellQue 13962 (Que. 8.C.) — referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990). 1990 CarswellOnt 139, 1 C.B.R. (3d} 101, /sub nom,
Elen Corp. v. Comiskev) | O.R. (3d) 289, (sub nom. klan Corp. v. Comiskey) 41 O.A.C. 282 (Ont, C.A) —
considered

Ottawa Senators Hockey Club Corp., Re (2005).2005 G.T.C. 1327 (Eng.). 6 C.B.R. (5th) 293, 2005 D.T.C. 5233
(Eng.), 2005 CarsweilOnt 8 {2005] G.8.T.C. 1, 193 O.A.C. 95. 73 Q.R. (3d) 737 (Ont. C.A}— not followed

Pacific National Lease Holding Corp., Re (1992). 72 B.C.L.R. (2d) 368, 19 B.CA.C. 134, 34 W.A.C. 134, 15
C.B.R. (3d) 265, 1992 CarswellBC 524 (B.C. C.A. [In Chambers]) — referred to

Philip’s Manufacturing Ltd, Re_(1992), 9 CB.R. (3d) 25, 67 B.CL.R, (2d) 84, 4 B.L.R, (2d) 142, 1992
CarswellBC 542 (B.C. C.A.) — referred o

Quebec (Deputy Minister of Revenue) ¢. Rainville (1979), (sub nom, Bourgeault, Re) 33 CB.R. (N.§.) 301, /sub
nom, Bourgeault's Estate v. Quebec (Deputv Minister of Revenue)) 30 N.R. 24, (sub nom. Bowrgaylt, Re) 105
D.L.R. (3d) 270, 1979 CarswellQue 165, 1979 CarswellQue 266, (sub nom, Quebec (Deputy Minister of Reve-
nue) v, Bourgeauit (Trustee of)} [198011 S.CR. 35 (8.C.C.) —referred to

Reference re Companies’ Creditors Arrangement Act (Canada) (1934), [193414 D.L.R. 75, 1934 Carswe}iNat 1.
16 C.B.R. 1,[1934] S.C.R. 659 (5.C.C.) — referred to

Royal Bank v. Sparvow Electric Corp. (1997), 193 AR, 321, 135 W.A.C. 321, [1997] 2 W.W.R. 457, 208 N.R.
161, 12 P.P.S.AC. (2d) 68, 1997 CarswellAlta 112, 1997 CarswellAlta 113, 46 Alta, L.R. (3d) 87, (subnom. R v.
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [201 1] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th} 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010} G.S.T.C. 186,296 B.C.A.C. 1, 503 W.A.C. 1

Royal Bank) 97 D.T.C, 5089, 143 D.L.R. (4th) 385, 44 C.B.R. (3d) 1, {1997} 1 S.C.R, 411 {5.C.C.) — considered

Skeena Cellulose Inc., Re {2003), 2003 CarswellBC 1399, 2003 BCCA 344, 184 B.C.A.C. 54,302 W.A.C, 54,43
C.B.R. (4th) 187, 13 B.C.L.R, (4th) 236 (B.C. C.A.) — referred to

Skydome Corp., Re (1998}, 16 C.B.R. (4th) 118, 1998 CarswellOnt 5922 (Ont. Gen. Div, [Commercial List]) —
referred to

Solid Resources Ltd, Re{2002), [2003] G.S.T.C. 21, 2002 CarswellAlta 1699, 40 C.B.R. {4th} 219 (Alta. Q.B))
— referred to

Stelco Inc., Re_(200%), 2533 D.L.R, {4th) 109, 75 O.R, (3d) 5. 2 B.L.R. (4th) 238, 9 C.B.R, {5thy 135, 2003
CarswellOnt 1188, 196 Q.A.C. 142 (Ont. C A.) — referred to

United Used Auto & Truck Parts Ltd., Re (1999, 12 C.B.R. (4t 144, 1999 CarswellBC 2673 (B.C. S.C. [In
Chambers}} — refetred to

United Used Auto & Truck Parts Ttd, Re {2000}, 2000 BCCA 146, 135 B.C.AC, 96, 221 W.A.C. 96, 2000
CarswellBC 414, 73 B.C.L.R. (38)236. 16 C.B.R. {4th) 141, [2000] 5 W.W.R. 178 (B.C. C.A}— referred to

Cases considered by Fish J.:

Ottawa Senators Hockey Club Corp., Re {2003), 2005 G.T.C. 1327 (Eng.}, 6 C.B.R. (5th) 293, 2005 D.T.C. 5233
(Eng.), 2005 CarswellOnt 8, [2005] G.S.T.C. 1,193 O.A.C. 95, 73 O.R. {3d) 737 (Ont. C.A.) — not followed

Cases considered by Abella J. (dissenting):

Canada (Attorney General) v. Canada (Public Service Staff Relations Board) (1977), [1977] 2T.C, 663, [4 N.R.
257,74 D.L.R. (3d) 307, 1977 CarsweliNat 62, 1977 CarswellNat 62F (Fed. C.A.) —referred to

Doré ¢, Verdun (Municipalité) (1997), fsub nom. Doré v. Verdun (Citv)} [1997] 2 S.C.R, 862. (sub nom. Doré v,
Verdun (Ville}) 215 N.R. 81, (sub nom. Dord v. Verdun (Citv)) 150 D.L.R. (4th) 385, 1997 CarsweliQue 159,

1997 CarswellQue 850 (5.C.C.) — referred to

Ottawa Senators Hockey Club Corp,, Re2005),2005 G.T.C. 1327 (Eng.). 6 C.B.R. {5th) 293, 2005 D.T.C. 5233

(Eng.). 2005 CarswelOnt 8, [2005] G.S.T.C. 1, 193 Q.A.C. 95, 73 O.R. (3d) 737 (Ont. C.A.) — considered

R v. Tele-Mobile Co._{2008), 2008 CarswellOnt 1588, 2008 CarswellOnt {589, 20068 SCC 12, (sub nom,

Tele-Mobile Co. v. Ontario) 372 N.R. 157, 55 C.R. {6th) 1. (sub nom. Ontario v. Tele-Mobile Co,.J 228 C.C.C.

(38) 417, fsubnom. Tele-Mobile Co. v, Ontario) 235 O.A.C, 369, (sub nom, Tele-Mobile Co. v. Ontario) [2008] |

8,C.R. 305, (subnom, R, v. Tele-Mobile Company (Telus Mobility)) 92 O.R. (3d) 478 (note), (sub nom, Onrario v,

Tele-Mobile Co.) 291 DLL.R. (4th) 193 (S.C.C.} — considered

Statutes considered by Desclhamps J.

Bank Act, 8.C. 1991, ¢. 46

Generally — referred to
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5thy 1,201 1 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1, 503 W.A.C. 1

Bankruptcy and Insolvency Act, R.8.C. 1985, ¢, B-3
Generally — referred to
$. 67(2) —referred to
5. 67(3) — referred to
5. 81.1 [en. 1992, ¢. 27, 5. 38(1)] — considered
5. 81.2 [en. 1992, ¢, 27, 5. 38(1)] — considered
5. 86(1) — considered
s. 86(3) — referred to

Bankrupicy Act and to amend the Income Tax Act in consequence thereof, Act to amend the, 8.C. 1992, c. 27
Generally — referred to
8. 39 —referred to

Bankruptcy and Insolfvency Act, the Companies’ Creditors Arrangement Act and the Income Tax Act, Act to amendthe,
S.C. 1997, ¢c. 12

s. 73 — referred to
s. 125 — referred to
s. 126 —referred to
Canada Pension Plan, R.8.C. 1983, ¢, C-8
Generally — referred to
s, 23(3) — referred to
5. 23(4) — referred to
Cités et villes, Loi sur les, L.R.Q., c. C-19
en général — referred to
Code civil du Québec, L.Q. 1991, c. 64

en général — referred to
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2010 CarswellBC 3419, 2010 SCC 60, L.E. 2011-5, [2011] B.C.W.L.D. 534, [201 1] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1, 2011 D.T.C. 5006 (Fng.), 2011 G.T.C. 2006 (Fng.), [2011]2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) §77, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1, 503 W.A.C. |

art. 2930 — referred to
Companies' Creditors Arrangement Act, Act to Amend, S.C, 1952-53, ¢. 3
Generally — referred to
Companies’ Creditors Arrangement Act, 1933, 5.C. 1932-33, ¢. 36
Generally — referred to
Companies’ Creditors Arrangement Act, R.5.C. 1985, ¢. C-36
Generally — referred to
s, 11 — considered
s. 11{1) — considered
s, 11(3) — referred to
s. 11{4) — referred to
s. 11(6) — referred to
s. 11.02 [en. 2005, c. 47, s. 128] — referred to
5. 11.09 [en. 2005, ¢. 47, 5. 128] — considered
s. 11.4 [en. 1997, ¢. 12, 5. 124] — referred to
s. 18.3 [en. 1997, c. 12, 5. 125} — considered
s. 18.3(1) [en. 1997, c. 12, s. 125] — considered
s. 18.3(2) [en. 1997, ¢. 12, 5. 125] — considered
s. 18.4 [en. 1997, ¢. 12, 5. 125] — referred to
s. 18.4(1) [en. 1997, ¢. 12, s, 125] — considered
5. 18.4(3) [en. 1997, ¢. 12, 5. 125] — considered
8. 20 — considered

§. 21 — considered
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.CL.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011} 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,

326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1, 503 W.A.C. 1

5. 37 — considered
8. 37(1) — referred to
Emplayment Insurance Act, 8.C. 1996, c. '23
Generally — referred to
s. 86(2) — referred to
5. 86(2.1) Ten. 1998, ¢. 19, 5. 266(1)] — referred to
Excise Tax Act, R.S.C. 1985, ¢, E-15
Generally — referred to
8. 222(1) {en. 1990, c. 45, 5. 12(1)] — referred to
5. 222(3) [en. 1990, ¢. 45, 5. 12(1)} — considered
Fairness for the Self-Employed Act, 5.C. 2009, ¢. 33
Generally — referred to
Income Tax Act, R.S.C. 1985, ¢. I {5th Supp.)
5. 227(4) — referred to
5. 227(4.1) [en. 1998, c. 19, 5. 226(1)] — referred to
Interpretation Act, R.S.C. 1985, ¢c. 1-21
s. 44(f) — considered
Personal Property Security Act, S.A. 1988, ¢, P-4.05
Generally — referred to
Sales Tax and Excise Tax Amendments Act, 1999, 5.C. 2000, c. 30
Generally — referred to
Wage Earner Protection Program Act, 8.C, 2005, ¢. 47,5, 1
Generaltly — referred to

5. 69 — referred to
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2010 CarswellBC 3419, 2010 SCC 60, 1.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 BC.LR.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.S.T.C. 186,296 B.C.A.C. 1, 503 W.A.C. |

s, 128 — referred to
s. 131 — referred to

Statutes considered Fish J.:

Bankruptcy and Insolvency Act, R.S.C. 1985, ¢, B-3
Generally — referred to
s. 67(2) — considered
5. 67(3) - considered

Canada Pension Plan, R.S.C. 1985, ¢. C-8
Generally — referred to
s. 23 — considered

Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36
Generally — referred to

é s. 11— considered

5. 18.3(1) [en. 1997, ¢. 12, 5. 125] — considered
s. 18.3(2) [en. 1997, c. 12, 5. 125] — considered
5. 37(1) — considered

Employment Insurance Act, S.C. 1996, ¢. 23
Generally — referred to
s. 86(2) — referred to
s. 86(2.1) [en. 1998, c. 19, s. 266(1)] — referred to

Excise Tax Aet, R.8.C. 1985, ¢. E-15
Generally — referred to

§. 222 [en. 1990, ¢. 43, s. 12{1)] — considered
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C'W.L.D. 534, [2011] B.C'W.L.I», 533, 12 B.C.L.R.
{(5thy1,2011 D, T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R, {4th) 577, [2010] 3 S.C.R. 379, [2010] G.8.T.C. 186,296 B.CA.C. 1,503 W.A.C. 1

s, 222(1) [en. 1990, ¢, 45, 5. 12(1)] — considered
s. 222(3) [en. 1990, ¢. 45, 5. 12(})] — considered
5.222(3)a) [en. 1990, c. 45, 5. 12(1)] — considered

Income Tax Act, R.8.C. 1985, c. 1 (5th Supp.)

Generaily — referred to
s. 227(4) -—— considered
8.227(4.1) [en. 1998, ¢. 19, 5. 226(1)] — considered
5. 227(4.1)a) [en. 1998, c. 19, 5. 226(1)] — considered
Statutes considered Abella J. (dissenting):
Bankruptcy and Insolvency Act, R.5.C. 1985, ¢. B-3
Generally — referred to
Companies' Creditors Arrangement Act, R.8.C. 1985, ¢. C-36
Generally — referred to
s. 11— considered
s, 11(1) — considered

s, 11(3) — considered

5. 18.3(1) [en..1997, ¢c. 12,5, 125] — considered
s. 37(1) — considered
Excise Tax Act, R.5.C. 1985, ¢. E-15
Generally — referred to
i s. 222 [en. 1990, c. 45, 5. 12(1)] — considered
8. 222(3) [en, 1990, c, 45, 5. 12(1)] — considered
Interpretation Act, R.8.C. 1985, c. [-21

s. 2(1)*enactment” -— considered
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2010 CarswellBC 3419, 2010 SCC 60, J.E. 2011-5, [2011] B.C.W.L.D, 534, [2011] B.C.W.L.D, 533, 12 BC.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
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8. 44(f) — considered
Winding-up and Restructuring Act, R.8,C. 1985, ¢c. W-11
Generally — referred to

APPEAL by creditor from judgment reported at 2009 CarswellBC 1195, 2009 BCCA 203, [2009] G.8.T.C, 79. 98
B.C.L.R. (4th) 242, [2009] 12 W.W.R, 684, 270 B.C.A.C, 167, 454 W.A.C. 167, 2009 G.T.C, 2020 (Eng,) (B.C,
C.A)), allowing Crown's appeal from dismissal of application for immediate payment of tax debt,

Deschamps J.;

1 For the first time this Court is called upon to directly interpret the provisions of the Companies' Creditors Ar-
rangement Act, R.8.C. 1985, ¢. C-36 ("CCAA™). In that respect, two questions are raised. The first requires recon-
ciliation of provisions of the CCAA and the Fxcise Tax Act, R.S.C. 1985, ¢. E-15 ("ETA"), which lower courts have
held to be in conflict with one another, The second concerns the scope of a court's discretion when supervising re-
organization. The relevant statutory provisions are reproduced in the Appendix. On the first question, having con-
sidered the evolution of Crown priorities in the context of insolvency and the wording of the various stafutes creating
Crown priorities, I conclude that it is the CCAA and not the ETA that provides the rule. On the second question, 1
conclude that the broad discretionary jurisdiction conferred on the supervising judge must be interpreted having regard
to the remedial nature of the CCAA and insolvency legislation generally, Consequently, the court had the discretion o
partially 1it a stay of proceedings to allow the debtor to make an assignment under the Bankruptcy and Insolvency Aci,
R.5.C. 1985, ¢, B-3 ("BL14™M). I would allow the appeal.

1. Facts and Decisions of the Courts Below

2 Ted LeRoy Trucking Ltd. ("LeRoy Trucking") commenced proceedings under the CCAA in the Supreme Court
of British Columbia on December 3, 2007, obtaining a stay of proceedings with a view to reorganizing its financial
affairs. LeRoy Trucking sold certain redundant assets as authorized by the order.

3 Amongst the debts owed by LeRoy Trucking was an amount for Goods and Services Tax ("GST™) colleeted but
unremitted to the Crown. The E74 creates a deemed trust In favour of the Crown for amounts collected in respect of
GST. The deemed trust extends fo any property or proceeds held by the persen collecting GST and any property of that
person held by a secured creditor, requiring that property to be paid to the Crown in priority to all security interests,
The ETA provides that the deemed trust operates despite any other enactment of Canada except the BIA. However, the
CCAA also provides that subject to certain exceptions, none of which mentions GST, deemed trusts in favour of the
Crown do not operate under the CC4A. Accordingly, under the CCAA the Crown ranks as an unsecured creditor in
respect of GST. Nonetheless, at the time LeRoy Trucking commenced CCAA proceedings the leading line of juris-
prudence held that the T4 took precedence over the CCAA such that the Crown enjoyed priovity for GST claims
under the CCAA, even though it would have lost that same priority under the BIA. The CCA4 underwent substantial
amendments in 2005 in which some of the provisions at issue in this appeal were renumbered and reformulated (S.C.
2003, ¢. 47). However, these amendments only came into force on September 18, 2009. [ will refer to the amended
provisions only where relevant.

4 On April 29, 2008, Brenner C.J.S.C,, in the context of the CCAA proceedings, approved a payment not ex-
ceeding $5 million, the proceeds of redundant asset sales, to Century Services, the debtor's major secured creditor.
LeRoy Trucking proposed to hold back an amount equal to the GST monies collected but unremitted to the Crown and
place it in the Monitor's trust account until the outcome of the reorganization was known. In order to maintain the
status quo while the success of the reorganization was uncertain, Brenner C.J.8.C, agreed to the proposat and ordered
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that an amount of $305,202.30 be held by the Monitor in its trust account.

5 On September 3, 2008, having concluded that reorganization was not possible, LeRoy Trucking sought leave to
make an assignment in bankruptcy under the BI4. The Crown sought an order that the GST monies held by the
Monitor be paid to the Receiver General of Canada. Brenner C.J.5.C. dismissed the latter application, Reasoning that
the purpose of segregating the funds with the Monitor was "to facilitate an ultimate payment of the GST monies which
were owed pre-filing, but only if a viable plan emerged”, the failure of such a reorganization, followed by an as-
signment in bankruptcy, meant the Crown would lose priority under the BI4 (2008 BCSC 1805, {2008] G.5.T.C. 221}
(B.C. S.C. [In Chambers]})).

6 The Crown's appeal was allowed by the British Columbia Court of Appeal (2009 BCCA 205, [2009] G.S.T.C.
79, 270 B.C.AC 167 (B.C. C.A)). Tysoe LA, for a unanimous court found two independent bases for allowing the
Crown's appeal.

7 First, the court's authority under s. 11 of'the CC:44 was held not to extend to staying the Crown's application for
immediate payment of the GST funds subject to the deemed trust after it was clear that reorganization efforts had
failed and that bankruptcy was inevitable. As restructuring was no longer a possibility, staying the Crown's claim to
the GST funds no longer served a purpose under the CCAA4 and the court was bound under the priority scheme pro-
vided by the ET4 to allow payment to the Crown. In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators
Hockey Club Corp. (Re),[2005] G.8.T.C. 1. 73 O.R. (3d} 737 (Ont. C.A.), which found that the £74 deemed trust for
GST established Crown priotity over secured creditors under the CCAA,

8 Second, Tysoe I.A. concluded that by ordering the GST funds segregated in the Monitor's trust account on April
29,2008, the judge had created an express trust in favour of the Crown from which the monies in question could not be
diverted for any other purposes, The Court of Appeal therefore ordered that the money held by the Monitor in trust be
paid to the Receiver General,

2. Issues
9 This appeal raises three broad issues which are addressed in turn:

(1) Did s. 222(3) of the ETA4 displace s. 18.3(1) of the CCAA and give priority to the Crown's ETA deemed trust
during CCAA proceedings as held in Ottawa Senators?

(2) Did the court exceed its CCAA authority by lifting the stay to allow the debtor to make an assignment in
bankruptcy?

(3) Did the court's order of April 29, 2008 requiring segregation of the Crown's GST claim in the Monitor's trust
account create an express trust in favour of the Crown in respect of those funds?

3, Analysis

10 The first issue concerns Crown priorities in the context of insolvency. As will be seen, the £74 provides for a
deemed trust in favour of the Crown in respect of GST owed by a debtor "[d]espite ... any other enactment of Canada
(except the Bankruptcy and Insolvency Act)" (s, 222(3)), while the CCAA stated at the relevant time that "notwith-
standing any provision in federal or provincial legislation that has the effect of deeming property to be held in trust for
Her Majesty, properly of a debtor company shall not be [so] regarded” (s. 18.3(1}). It is difficult to imagine two
statutory provisions more apparently in conflict. However, as is often the case, the apparent conflict can be resolved
through interpretation.
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11 In order to properly interpret the provisions, it is necessary to examine the history of the C'CA4, its function
amidst the body of insolvency legislation enacted by Parliament, and the principles that have been recognized in the
jurisprudence. It will be seen that Crown pricrities in the insolvency context have been significantly pared down. The
resolution of the second issue is also rooted in the context of the CCA4, but its purpose and the manner in which it has
been interpreted in the case law are also key, After examining the first two issues in this case, I will address Tysoe
J.As conclusion that an express trust in favour of the Crown was created by the court's order of April 29, 2008,

3.1 Purpose and Scope of Insolvency Law

12 Insolvency is the factyal situation that arises when a debtor is unable to pay creditors (see generally, R. I.
Wood, Bankruptcy and Insolvency Law (2009}, at p. 16). Certain legal proceedings become available upon insolvency,
which typically allow a debtor to obtain a court order staying ifs creditors’ enforcement actions and attempt to obtain a
binding compromise with creditors {o adjust the payment conditions to something more realistic. Alternatively, the
debtor's assets may be liquidated and debts paid from the proceeds according to statutory priority rules. The former is
usually referred {o as reorganization or restructuring while the latter s termed liquidation.

13 Canadian commercial insolvency law is not codified in one exhaustive statute, Instead, Parliament has enacted
multiple insolvency statutes, the main one being the BI4. The BIA4 offers a self-contained legal regime providing for
both reorganization and liquidation. Although bankruptcy legislation has a long history, the B/ itself is a fairly recent
statute — it was enacted in 1992. It is characterized by a rules-based approach to proceedings. The Bi4 is available to
insolvent debtors owing $1000 or more, regardless of whether they are natural or legal persons. It contains mecha-
nisms for debtors to make proposals to their creditors for the adjustment of debts. If a proposal fails, the BIA contains
a bridge to bankruptcy whereby the debtor's assets are liquidated and the proceeds paid to creditors in accordance with
the statutory scheme of distribution.

14 Access to the CCAA is more restrictive. A debtor must be a company with liabilities in excess of $5 miltion,
Unlike the BIA, the CCAA contains no provisions for liquidation of a debtor's assets if reorganization fails. There are
three ways of exiting CCAA proceedings. The best outcome is achieved when the stay of proceedings provides the
debtor with some breathing space during which solvency is restored and the CCA4 process terminates without reor-
ganization being needed. The second most desirable outcome occurs when the debtor's compromise or arrangement is
accepted by its creditors and the reorganized company emerges from the CCAA proceedings as a going concern.
Lastly, if the compromise or arrangement fails, either the company or its creditors usually seek to have the debtor's
assets liquidated under the applicable provisions of the BIA or to place the debtor into receivership. As discussed in
greater detail below, the key difference between the reorganization regimes under the B/4 and the CCAA4 is that the
latter offers a more flexible mechanism with greater judicial discretion, making it more responstve to complex reor-
ganizations.

15 As 1 will discuss at greater length below, the purpose of the CCAA — Canada's first reorganization statute — is
to permit the debtor to continue to carry on business and, where possible, avoid the social and economic costs of
liquidating its assets. Proposals to creditors under the BIA serve the same remedial purpose, though this is achieved
through a rules-based mechanism that offers less flexibility, Where reorganization is impossible, the B/4 may be
employed to provide an orderly mechanism for the distribution of a debtor's assets to satisfy creditor claims according
to predetermined priority rules.

16 Prior to the enactment of the CCAA in 1933 (S.C. 1932-33, ¢. 36}, practice under existing commercial insol-
vency legislation tended heavily towards the liquidation of a debtor company (. Sarra, Creditor Rights and the Public
Interest: Restructuring Insolvent Corporations (2003), at p. 12). The battering visited upon Canadian businesses by
the Great Depression and the absence of an effective mechanism for reaching a compromise between debtors and
creditors to avoid liquidation required a legislative response. The CCAA was innovative as it allowed the insolvent

© 2012 Themson Reuters, No Claim to Orig, Govi, Works




Page 17

2010 CarswellBC 3419, 2010 SCC 60, }.E. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.8.T.C. 186, 296 B.C.A.C. 1, 503 W.A.C. 1

debtor to attempt reorganization under judicial supervision outside the existing insolvency legislation which, once
engaged, almost invariably resulted in liquidation (Reféerence re Companies' Creditors Arrangement Act (Canada),
[1934] 8.C.R, 659 (S.C.C.), at pp. 660-01; Sarra, Creditor Rights, at pp. 12-13).

17 Parliament understood when adopting the CCAA that liquidation of an insolvent company was harmful for
most of those it affected — notably creditors and employees — and that a workout which aliowed the company to
survive was optimal (Satra, Creditor Rights, at pp. 13-15).

18 Early commentary and jurisprudence also endorsed the CCAA's remedial objectives, It recognized that com-
panies retain more value as going concerns while underscoring that intangible losses, such as the evaporation of the
companies' goodwill, result from liquidation (5. E. Edwards, "Reorganizations Under the Companies' Creditors Ar-
rangement Act” (1947), 25 Can. Bar Rev. 587, at p, 392). Reorganization serves the public interest by facilitating the
survival of companies supplying goods or services crucial to the health of the economy or saving large numbers of jobs
(ibid., at p. 593). Insolvency could be so widely felt as to impact stakeholders other than creditors and employees.
Variants of these views resonate today, with reorganization justified in terms of rehabilitating companies that are key
elements in a complex web of interdependent economic relationships in order to avoid the negative consequences of
liquidation,

19 The CCA4A fell into disuse during the next several decades, likely because amendments to the Act in 1953
restricted its use to companies issuing bonds (S.C, 1952-53, c. 3). During the economic downturn of the early 1980s,
insolvency lawyers and courts adapting to the resulting wave of insolvencies resurrected the statute and deployed it in
response to new economic challenges. Participants in insolvency proceedings grew to recognize and appreciate the
statute's distinguishing feature: a grant of broad and flexible authority to the supervising court to make the orders
necessary to facilitate the reorganization of the debtor and achieve the CCAA s objectives. The manner in which courts
have used CCAA jurisdiction in increasingly creative and flexible ways is explored in greater detail below.

20 Efforts to evoive insolvency law were not restricted to the courts during this period. In 1970, a govern-
ment-commissioned panel produced an extensive study recommending sweeping reform but Parliament failed to act
(see Bankruptcy and Insolvency: Report of the Study Commitiee on Bankruptcy and Insolvency Legislation (1970)).
Another panel of experts produced more limited recorumendations in 1986 which eventually resulted in enactment of
the Bankruptcy and Insolvency Act of 1992 (8.C. 1992, c. 27) (see Proposed Bankruptcy Act Amendments: Report of
the Advisory Committee on Bankruptcy and Insolvency (1986)). Broader provisions for reorganizing insolvent debtors
were then included in Canada's bankruptey statute. Aithough the 1970 and 1986 reports made no specific recom-
mendations with respect to the CCAA, the House of Commons commiitee studying the BIA's predecessor bili, C-22,
seemed to accept expert testimony that the BIA4’s new reorganization scheme would shortly supplant the CCAA, which
could then be repealed, with commercial insolvency and bankruptcy being governed by a single statute (Minutes of
Proceedings and Evidence of the Standing Commiitee on Consumer and Corporate Affairs and Government Opera-
tions, Issue No. 15, October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee wag out of step with reality. It overlooked
the renewed vitality the CCAA enjoyed in contemporary practice and the advantage that a flexible judicially super-
vised reorganization process presented in the face of increasingly complex reorganizations, when compared to the
stricter riles-based scheme contained in the BI4. The "flexibility of the CCAA [was seen as] a great benefit, allowing
for creative and effective decisions” (Industry Canada, Marketplace Framework Policy Branch, Report on the Op-
eration and Administration of the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act
{2002), at p. 41). Over the past three decades, resurrection of the CC44 has thus been the mainspring of a process
through which, one author concludes, "the legal seiting for Canadian insolvency restructuring has evolved from a
rather blunt instrument to one of the most sophisticated systems in the developed world" (R. B. Jones, "The Evolution
of Canadian Restructuring: Challenges for the Rule of Law”, in J. P. Sarra, ed., Annua! Review of Insolvency Law 2005
{2006), 481, at p. 481).
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22 While insolvency proceedings may be governed by different statutory schemes, they share some commonal-
ities, The most prominent of these is the single proceeding model. The nature and purpose of the single proceeding
model are described by Professor Wood in Barkruptcy and Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil process available to creditors to enforce
their claims. The creditors’ remedies are collectivized in order to prevent the free-for-all that would otherwise
prevail if creditors were permitted to exercise their remedies. In the absence of a collective process, each creditor
is armed with the knowledge that if they do not strike hard and swift to seize the debtor's assets, they will be beat
out by other creditors. [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor initiated
proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in
a single forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing
them to the risk that a more aggressive creditor will realize its claims against the debtor's limited assets while the other
creditors attempt a compromise. With a view to achieving that purpose, both the CCA4 and the B/4 allow a court to
order all actions against a debtor to be stayed while a compromise is sought.

23 Another point of convergence ofthe CCAA4 and the BIA relates to priorities. Because the £ (A4 is silent about
what happens if reorganization fails, the B/4 scheme of liquidation and distribution necessarily supplies the backdrop
for what will happen if a CCAA4 reorganization is ultimately unsuccessful. In addition, one of the important features of
legislative reform of both statutes since the enactment of the B/A in 1992 has been a cutback in Crown priorities (8.C.
1992, ¢.27,5.39; 8.C, 1997, ¢. 12, s5. 73 and 125; 8.C. 2000, ¢. 30, 5. 148, 8.C. 2003, ¢. 47, ss. 69 and 131; 8.C. 2009,
c. 33, ss. 25 and 29; see also Alternative granite & marbre inc., Re. 2009 SCC 49, {2009] 3 §.C.R. 286, [2009]
G.8.T.C. 154 (5.C.C.); Quebec (Deputy Minister of Reverie) ¢. Rainviile (1979), [1980] 1 S.C.R. 35 (8.C.C.); Pro-
posed Bankruptcy Act Amendments: Report of the Advisory Committee on Bankruptcy and Insolvency (1986)).

24 With parallel CCAA and BIA restructuring schemes now an accepted feature of the insolveney law landscape,
the contemporary thrust of legistative reform has been towards harmonizing aspects of insolvency law common to the
two statutory schemes to the extent possible and encouraging reorganization over liquidation (see An Act [0 establish
the Wage Earner Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors
Arrangement Act and to make consequential amendments (o other Acts, 8.C. 2005, ¢. 47; Gauntlet Energy Corp., Re,
2003 ABCB 894, [2003] G.S.T.C, 193, 30 Alta. L.R, (4th) 192 (Alta. Q.B.), at para. 13}

25 Mindful of the historical background of the CCAA4 and BIA, I now turn to the first question at issue.
3.2 GST Deemed Trust Under the CCAA

26 The Court of Appeal proceeded on the basis that the ETA precluded the court from staying the Crown's en-
forcement of the GST deemed trust when partially lifiing the stay to allow the debtor to enter bankruptcy. In so doing,
it adopted the reasoning in a line of cases culminating in Ottawa Senafors, which held that an ETA deerned trust
remains enforceable during CCAA reorganization despite language in the CCAA that sugpests otherwise.

27 The Crown relies heavily on the decision of the Ontario Court of Appeal in Quawa Senators and argues that
the later in time provision of the ET4 creating the GST deemed trust trumps the provision of the CCAA purporting to
nullify most statutory deemed trusts. The Court of Appeal in this case accepted this reasoning but not all provincial
courts follow it (see, e.g., Komunik Corp., Re, 2009 QCCS 6332 (Que. $.C.), leave to appeal granted, 2010 QCCA 183
(Que. C.A.)). Century Services relied, in its wriiten submissions to this Court, on the argument that the court had
authority under the CCA4A to continue the stay against the Crown's claim for unremitted GST. In oral argument, the
question of whether Otiawa Senators was correctly decided nonetheless arose. After the hearing, the patties were
asked to make further written submissions on this point. As appears evident from the reasons of my colleague Abelia
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J., this issue has become prominent before this Court. In those circumstances, this Court needs to determine the cor-
rectness of the reasoning in Ofiawa Senators.

28 The policy backdrop to this question involves the Crown's priority as a ereditor in insolvency situations which,
as [ mentioned above, has evolved considerably. Prior te the 1990s, Crown claims largely enjoyed priority in insol-
vency. This was widely seen as unsatisfactory as shown by both the 1970 and 1986 insolvency reform proposals,
which recommended that Crown claims receive no preferential treatment, A closely related matter was whether the
CCAA was binding at all upon the Crown. Amendments to the CCAA4 in 1997 confirmed that it did indeed bind the
Crown {see CCAA, s, 21, as am. by 8.C. 1997, c. 12, 5. 126).

29 Claims of priority by the state in insolvency situations receive different treatment across jurisdictions world-
wide. For example, in Germany and Australia, the state is given no priority at all, while the state enjoys wide priority
in the United States and France (see B. K. Morgan, "Should the Sovereign be Paid First? A Comparative International
Analysis of the Priority for Tax Claims in Bankruptey" (2000), 74 Am. Bank, L.J 461, at p. 500}, Canada adopled a
middle course through legislative reform of Crown priority initiated in 1992, The Crown retained priority for source
deductions of income tax, Employment Insurance ("EI') and Canada Pension Plan ("CPP") premiums, but ranks as an
ordinary unsecured creditor for most other claims,

30 Parliament has frequently enacted statutory mechanisms to secure Crown claims and permit their enforcement.
The two most commen are statutory deemed trusts and powers to garnish funds third parties owe the debtor (see F. L.
Lamer, Priority of Crown Claims in Insolvency (loose-leaf), at § 2).

31 With respect to GST collected, Parliament has enacted a deemed trust. The E74 states that every persen who
collects an amount on account of GST is deemed to hold that amount in trust for the Crown (s. 222(1)). The deemed
trust extends to other property of the person collecting the tax equal in value to the amount deemed to be in trust if that
amount has not been remitted in accordance with the £74. The deemed trust also extends to property held by a secured
creditor that, but for the security interest, would be property of the person collecting the tax (s. 222(3)).

32 Pariiament has created similar deemed trusts using almost identical language in respect of source deductions of
income tax, EI premiums and CPP premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. T (5th Supp.)
("ITA™), ss. 86(2) and (2.1) of the Employment Insurance Act, S.C. 1996, ¢. 23, and ss. 23(3) and (4) of the Canada
Pension Plan, R8.C, 1985, c. C-8). [ will refer to income tax, EI and CPP deductions as "scurce deductions”.

33 In Royal Bank v, Sparrow Electric Corp., [19971 1 8.C.R. 411 (8.C.C.), this Court addressed a priority dispute
between a deemed trust for source deductions under the /74 and security interests taken under both the Bank Act, S.C.
1991, c. 46, and the Alberta Personal Properiy Security Act, 3.A. 1988, ¢, P-4.05 ("PPSA™). As then worded, an JT4
deemed trust over the debtor's property equivalent to the amount owing in respect of income tax became effective at
the time of liquidation, receivership, or assignment in bankruptcy. Sparrow Efectric held that the /T4 deemed trust
could not prevail over the security interests because, being fixed charges, the latter attached as soon as the debtor
acquired rights in the property such that the /74 deemed trust had no property on which to attach when it subsequently
arose. Later, in Firsi Vancouver Finance v. Minister of National Revenue, 2002 SCC 49, {20021 G.8.T.C. 23, [2002] 2
S.C.R. 726 (S.C.C.), this Court observed that Parliament had legislated to strengthen the statutory deemed trust in the
ITA by deeming it to operate firom the moment the deductions were not paid to the Crown as required by the /74, and
by granting the Crown priority over all security interests (paras. 27-29) (the "Sparrow Electric amendment").

34 The amended {ext of s. 227(4.1) of the IT4 and concordant source deductions deemed trusts in the Canada
Pension Plan and the Employment Insurance Act state that the deemed trust operates notwithstanding any other en-
actment of Canada, exceptss. 81.1 and 81.2 of'the 814 The £74 deemed trust at issue in this case is similarly worded,
but it excepts the BI4 in its entirety. The provision reads as follows:
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222, (3) Despite any other provision of this Act {except subsection (4)), any other enactment of Canada (except
the Bankruptey and Insobvency Act), any enactment of a province or any other law, if at any time an amount
deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General or
withdrawn in the manner and at the time provided under this Part, property of the person and property held by any
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the
amount so deemed to be held in trust, is deemed ...,

35 The Crown submits that the Sparrow Electric amendment, added by Parliament to the ET4 in 2000, was in-
tended to preserve the Crown's priority over collected GST under the CCAA while subordinating the Crown to the
status of an unsecured creditor in respect of GST only under the BIA. This is because the £74 provides that the GST
deemed trust is effective "despite" any other enactment except the BIA.

36 The language used in the ETA4 for the GST deemed trust creates an apparent conflict with the CCAA, which
provides that subiect to certain exceptions, property deemed by statute to be held in trust for the Crown shall not be so
regarded.

37 Through a 1997 amendment to the CCAA (S.C. 1997, c. 12, s, 125), Parliament appears to have, subject to
specific exceptions, nullified deemed trusts in favour of the Crown once reorganization proceedings are commenced
under the Act. The relevant provision reads;

18.3 (1) Subject to subsection (2), notwithstanding any provision in federal or provincial legisiation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision,

This nullification of deemed trusts was continted in further amendments to the CCAA (8.C. 2008, c. 47), where s.
18.3(1) was renumbered and reformulated as 5. 37(1):

37. (1) Subject to subsection (2), despite any provision in federal or provincial legistation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision,

38 An analogous provision exists in the BI4, which, subject to the same specific exceptions, nullifies statutory
deemed trusts and makes property of the bankrupt that would otherwise be subject to a deemed trust part of the debtor's
estate and available to creditors (S.C. 1992, ¢. 27, 5. 39; S.C. 1997, ¢. 12, 8. 73; BIA, s. 67(2)). 1t is noteworthy that in
both the CCAA and the BIA, the exceptions concern source deductions (CCA4, s. 18.3(2); BIA, s. 67(3)). The relevant
provision of the CCAA reads:

18,3 (2) Subsection (1) does not apply in respect of amounts deemed fo be held in trust under subsection 227(4) or
(4.1) of the Income Tax Act, subsection 23(3) or {4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the

Employment Insurance Act....

Thus, the Crown's deemed trust and corresponding priotity in source deductions remain effective both in reorganiza-
tlon and in bankruptcy.

39 Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BIA, other Crown claims are treated as unse-
cured. These provisions, establishing the Crown's status as an unsecured creditor, explicitly exempt statutory deemed
trusts in source deductions (CCAA, 5. 18.4(3); BIA, s. 86(3)). The CCAA provision reads as follows:

18.4 (3) Subsection (1) [Crown ranking as unsecured crediior] does not affect the operation of
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{(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution ...

Therefore, not only does the CCAA provide that Crown claims do not enjoy priority over the claims of other creditors
(s. 18.3(1)), but the exceptions to this rule (i.e., that Crown priority is maintained for source deductions) are repeatedly
stated in the statute,

40 The apparent conflict in this case is whether the rule in the CCAA first enacted as s. 18.3 in 1997, which pro-
vides that subject to certain explicit exceptions, statutory deemed trusts are ineffective under the CCAA, is overridden
by the one in the E74 enacted in 2000 stating that GST deemed trusts operate despite any enactment of Canada except
the BI4. With respect for my colteague Fish I, T do not think the apparent conflict can be resolved by denying it and
creating a rule requiring both a statutory provision enacting the deemed trust, and a second statutory provision con-
firming it. Such arule is unknown to the law. Courts must recognize conflicts, apparent or real, and resolve them when
possible.

41 A line of jurisprudence across Canada has resolved the apparent conflict in favour of the £74, thereby main-
taining GST deemed trusts under the CCAA. Ottawa Senajors, the leading case, decided the matter by invoking the
doctrine of implied repeal to hold that the later in time provision of the ETA should take precedence over the CCA4
(see also Solid Resources Lid, Re (2002), 40 C.B.R. {4th) 219, {2003] G.5.T.C. 21 (Alta. Q.B.); Gauntie!

42 The Ontario Court of Appeal in Ottawa Senators rested its conclusion on two considerations. First, it was
persuaded that by explicitly mentioning the Bf4 in ETA s, 222(3), but not the CCAA, Parliament made a deliberate
choice. In the words of MacPherson JLA

The B/4 and the CCAA are closely related federal statutes. 1 cannot conceive that Parliament would specificaily
identify the BIA as an exception, but accidentally fail to consider the CCAA as a possible second exception. In my
view, the omission of the CCAA4 from s. 222(3) of the ETA was almost certainly a considered omission. [para. 43]

43 Second, the Ontario Court of Appeal compared the conflict between the E74 and the CC44 to that before this
Court in Doré ¢. Verdun (Municipalité), {19971 2 S.C.R. 862 (S.C.C.), and found them to be "identical” (para. 46). It
therefore considered Doré binding (para. 49). In Dord, a limitations provision in the more general and recently enacted
Civil Code of Québec, $.Q. 1991, ¢, 64 ("C.C.0."), was held to have repealed a more specific provision of the earlier
Quebec Cities and Towns Act, R.S.Q., ¢. C-19, with which it conflicted, By analogy, the Ontaric Court of Appeal held
that the later in time and more general provision, s. 222(3) of the ETA4, impliedly repealed the more specific and earlier
in time provision, s. 18.3(1) of the CCAA (paras. 47-49).

44 Viewing this issue in its entire context, several considerations lead me to conclude that neither the reasoning
nor the result in Oftawa Senators can stand, While a conflict may exist at the level of the statutes' wording, a purposive
and contextual analysis to determine Parliament's true intent yields the conclusion that Parliament could not have
intended to restore the Crown's deemed trust priority in GST claims under the CC4 4 when it amended the £74 in 2000
with the Sparrow Eleciric amendment,

45 I begin by recalling that Parliament has shown its wiliingness to move away from asserting priority for Crown
claims in insolvency law. Section 18.3(1) of the CCAA (subiect to the s. 18.3(2) exceptions) provides that the Crown's
deemed trusts have no effect under the CCAA. Where Parliament has sought to protect certain Crown claims through
statutory deemed trusts and intended that these deemed trusts continue in insolvency, it has legislated so explicitly and
elaborately. For example, s. 18.3(2) of the CCA4 and s. 67(3) of the BIA expressly provide that deemed trusts for
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source deductions remain effective in insolvency. Parliament has, therefore, clearly carved out exceptions from the
general rule that deemed trusts are ineffective in insolvency, The CCAA and BIA are in harmony, preserving deemed
trusts and asserting Crown priority only in respect of source deductions, Meanwhile, there is no express statutory basis
for concluding that GST claims enjoy a preferred treatment under the CCAA or the BI4. Unlike source deductions,
which are clearly and expressly dealt with under both these insolvency statutes, no such clear and express language
exists in those Acts carving out an exception for GST claims.

46 The internal logic of the CCAA also militates against upholding the ETA deemed trust for GST, The CCAA
imposes limits on a suspension by the court of the Crown's rights in respect of source deduetions but does not mention
the ET4 (s, 11.4). Since source deductions deemed trusts are granted explicit protection under the CCAA4, it would be
inconsistent to afford a better protection to the ETA deemed trust absent explicit language in the CCA 4, Thus, the logic
of the CCAA appears to subjeet the ETA deemed trust to the waiver by Parliament of its priority (3. 18.4).

47 Moreover, a strange asymmetry would arise if the interpretation giving the ETA priority over the CCAA urged
by the Crown is adopted here: the Crown would retain priority over GST claims during CCAA proceedings but not in
bankruptey. As courts have reflected, this can only encourage statute shopping by secured creditors in cases such as
this one where the debtor's assets cannot satisfy both the secured creditors’ and the Crown's claims (Gauntlet, at para.
21). Tf creditors’ claims were better protected by liquidation under the BI4, creditors’ incentives would lie over-
whelmingly with avoiding proceedings under the CCAA and notrisking a failed reorganization. Giving a key player in
any inselvency such skewed incentives against reorganizing under the CCAA can only undermine that statute's re-
medial objectives and risk inviting the very social ills that it was enacted fo avert.

48 Arguably, the effect of Ortawga Senators is mitigated if restructuring is atterpted under the B4 instead of the
CCAA, but it is not cured. If Qutawa Senators were to be followed, Crown priority over GST would differ depending
on whether restructuring took place under the CCAA or the BIA. The anomaly of this result is made manifest by the
fact that it would deprive companies of the option to restructure under the more flexible and responsive CCA4 regime,
which has been the statute of choice for complex reorganizations.

49 Evidence that Parliament intended different treatments for GST claims in reorganization and bankruptcy is
scant, if it exists at all. Section 222(3) of the ETA was enacted as part of a wide-ranging budget implementation bil! in
2000. The summary accompanying that bill does not indicate that Parliament intended to elevate Crown priority over
GST claims under the CCAA to the same or a higher leve! than source deductions claims, Indeed, the summary for
deemed trusts states only that amendments to existing provisions are aimed at "ensuring that employment insurance
premitums and Canada Pension Plan contributions that are required to be remitted by an employer are fully recoverable
by the Crown in the case of the bankruptcy of the employer” (Summary to 5.C. 2000, c. 30, at p. 4a). The wording of
GST deemed trusts resembles that of statetory deemed trusts for source deductions and incorporates the same over-
riding language and reference to the BI4, However, as noted above, Parliament's express intent is that enly source
deductions deemed trusts remain operative. An exception for the B/4 in the statutory language establishing the source
deductions deemed trusts accomplishes very little, because the explicit language of the BiA itself (and the CCA4)
carves out these source deductions deemed trusts and maintains their effect. it is however noteworthy that no
equivalent language maintaining GST deemed trusts exists under either the BI4 or the CCAA.

50 It seems more likely that by adopting the same language for creating GST deemed trusts in the £74 as it did for
deemed trusts for source deductions, and by overlooking the inclusion of an exception for the CCA4 alongside the B/A
in s. 222(3) of the £74, Parliament may have inadvertently succumbed to a drafting anomaly. Because of a statutory
lacuna in the ETA, the GST deemed trust could be seen as remaining effective in the CCAA, while ceasing to have any
effect under the BIA, thus creating an apparent conflict with the wording of the CCAA. However, it should be seen for
what it is; a facial conflict only, capable of resolution by looking at the broader approach taken to Crown priorities and
by giving precedence to the statutory language of s, 18.3 of the CCA4 in a manner that does not produce an anomalous
outcoine,
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51 Section 222(3) of the ET4 evinces no explicit intention of Parliament to repeal CCAA s. 18.3. It merely creates
an apparent conflict that must be resolved by statutory interpretation. Parliament's intent when it enacted ETA s, 222(3)
was therefore far from unambiguous. Had it sought to give the Crown a priority for GST claims, it could have done so
explicitly as it did for source deductions. Instead, one is left to infer from the language of ETA s. 222(3) that the GST
deemed trust was intended to be effective under the CCAA.

52 I am not persuaded that the reasoning in Doré requires the application of the doctrine of implied repeal in the
circumstances of this case. The main issue In Doré concerned the impact of the adoption of the C.C.(. on the ad-
ministrative law rules with respect to municipalities. While Gonthier J. concluded in that case that the limitation
provigion in art. 2930 C.C. Q. had repealed by implication a limitation provision in the Cities and Towns Act, he did so
on the basis of more than a textual analysis. The conclusion in Doré was reached after thorough contextual analysis of
both pieces of legislation, including an extensive review of the relevant legislative history (paras, 31-41). Conse-
quently, the circumstances before this Court in Doré are far from “identical” to those in the present case, in terms of
text, context and legislative history. Accordingly, Doré cannot be said to require the automatic application of the rule
of repeal by implication.

53 A noteworthy indicator of Pasliament's overall intent is the fact that in subsequent amendmerts it has not
displaced the rule set out in the CCAA. Indeed, as indicated above, the recent amendments to the CCAA in 2005 re-
sulted in the rule previously found in s, 18.3 being renumbered and reformulated as s. 37. Thus, to the extent the
interpretation aflowing the GST deemed trust to remain effective under the CCAA4 depends on ETA s, 222(3) having
impliedly repealed CCAA s. 18.3(1) because it is later in time, we have come full circle. Parliament has renumbered
and reformulated the provision of the CCAA stating that, subject to exceptions for source deductions, deemed trusts do
not survive the CCAA proceedings and thus the CCA4A is now the later in time statute, This confirms that Parliament's
intent with respect to GST deemed trusts is to be found in the CCAA.

54 I do not agree with my colleague Abella J, that s. 44/} of the Interpretation Act, R.S.C. 1985, ¢. I-21, can be
used to interpret the 2005 amendments as baving no effect. The new statute can hardly be said to be a mere
re-enaciment of the former statute, Indeed, the CCAA4 underwent a substantial review in 2005, Notably, acting con-
sistently with its goal of treating both the BiA and the CCAA as sharing the same approach to insoivency, Parliament
made parallel amendments to both statutes with respect to corporate proposals. In addition, new provisions were
introduced regarding the treatment of contraets, cellective agreements, inferim financing and governance agreements.
The appeintment and role of the Monitor was alse clarified. Noteworthy are the limits imposed by CCAA s, 11.09 on
the court's discretion to make an order staying the Crown's source deductions deemed trusts, which were formerly
found in s, 11.4. No mention whatsoever is made of GST deemed trusts (see Summary to S.C. 2005, ¢. 47). The review
went as far as looking at the very expression used to describe the statutory override of deemed trusts. The comments
cited by my colleague only emphasize the clear intent of Parliament to maintain its policy that only source deductions
deemed trusts survive in CCAA proceedings.

55 In the case at bar, the legislative context informs the determination of Parliament's legisiative infent and
supports the conclusion that ETA4 s. 222(3) was not intended to narrow the scope of the CCAA's override provision.
Viewed in its entire context, the conflict between the £74 and the CCAA is more apparent than real. I would therefore
not follow the reasoning in Offgwa Senators and affirm that CCAA s, 18,3 remained effective.

56 My conclusion is reinforced by the purpose of the CCAA as part of Canadian remedial insolvency legistation.
As this aspect Is particularly relevant to the second issue, I will now discuss how courts have interpreted the scope of
their discretionary powers in supervising a CCAA reorganization and how Parliament has largely endorsed this in-
terpretation. Indeed, the interpretation courts have given to the CCAA helps in understanding how the CCAA grew fo
occupy such a prominent role in Canadian insolvency law.

3.3 Discretionary Power of a Court Supervising a CCAA Reorganization
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57 Courts frequently observe that "[t]he CCAA is skelefal in nature" and does not "contain a comprehensive code
that lays out all that is permitted or barred" (ATB Financial v. Metcalfe & Mansfield Alternative Investments 1l Corp.,
2008 ONCA 587, 92 O.R. (3d) 513 (Ont. C.A.), at para. 44, per Blair I.A)). Accordingly, "{t]he history of CCAA law
has been an evolution of judicial interpretation” (Dylex Ltd, Re (1995), 31 CB.R. (3d) 106 (Ont. Gen. Div. [Com-
mercial List]), at para. 10, per Farley I.).

58 CCAA decisions are often based on discretionary grants of jurisdiction, The incrementat exercise of judicial
discretion in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time liti-
gation" has been the primary method by which the CCAA has been adapted and has evolved to meet contemporary
business and social needs (see Jones, at p. 484),

39 Judicial discretion must of course be exercised in furtherance of the CCAA s purposes. The remedial purpose 1
referred to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one
early example:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and
economic effects of bankruptey or creditor initiated termination of ongoing business operations can be avoided
while a court-supervised attempt to reorganize the financial affairs of the debtor company is made.

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont, C.A)), at para. 37, per Doherty
ILA,, dissenting)

60 Judicial decision making under the CCAA takes many forms. A court must first of all provide the conditions
under which the debtor can attempt to reorganize, This can be achieved by staying enforcement actions by creditors to
allow the debtor's business 1o continue, preserving the srarus guo while the debtor plans the compromise or ar-
rangement to be presented to creditors, and supervising the process and advancing it to the peint where it can be
determined whether it will succeed (see, e.g., Hongkong Bank of Canada v. Chef Ready Foods Ltd._(1990), 51
B.C.L.R. (2d} 84 (B.C. C.A.), at pp. 88-89; Pacific National Lease Holding Corp., Re{1992), 19 B.CA.C. 134 (B.C.
C.A. [In Chambers]), at para. 27). In doing so, the court must often be cognizant of the various interests at stake in the
reorganization, which can extend beyond those of the debtor and creditors to include employees, directors, share-
holders, and even other parties doing business with the insolvent company (see, e.g., Canadian Airlines Corp., Re,
2000 ABOB 442, 84 Alta, L.R. {3d) 9 (Alta. Q.B.), at para. 144, per Paperny J. (as she then was); Afr Canada, Re
(2003). 42 C.B.R. {4th) 173 (Ont. 8.C.J. [Commercial List]), at para. 3; dir Canada, Re [2003 CarswellOnt 4967 (Ont.
S.C.J. [Commercial List])], 2003 CanLII 49366, at para. 13, per Farley J.; Sarra, Creditor Rights, at pp. 181-92 and
217-26). In addition, courts must recognize that on occasion the broader public interest will be engaged by aspects of
the reorganization and may be a factor against which the decision of whether to allow a particular action will be
weighed (see, e.g., Canadian Red Cross Society / Sociéié Canadienne de la Croix Rouge, Re{2000}, 19 C.B.R, (4th)
158 (Ont. 8.C.1.), at pata. 2, per Blair 1. (as he then was); Sarra, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex. CCAA courts have
been called upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against
the debtor to allow breathing room for reorganization. They have been asked to sanction measures for which there is
no explicit authority in the CCAA. Without exhaustively cataloguing the various measures taken under the authority of
the CCAA, it is useful to refer briefly to a few examples to illustrate the flexibility the statute affords supervising
courts.

62 Perhaps the most creative use of CCAA authority has been the increasing willingness of courts to authorize
post-filing security for debtor in possession financing or super-priority charges on the debtor's assets when necessary
for the continuation of the debtor's business during the reorganization (see, e.g., Skydome Corp., Re{1998), 16 C.B.R.
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{(4th) 118 (Ont. Gen, Div, [Commercial List]); United Used Auto & Truck Parts Ltd, Re, 2000 BCCA 146, 135
B.C.A.C. 96 (B.C. C.A), affg {1999}, 12 C.B.R, (4ih) 144 (B.C. S.C. [In Chambers]); and generally, J. P. Sarra,
Rescue! The Companies' Creditors Arrangement Act (2007, at pp. 93-115). The CCAA4 has alse been used to release
claims against third parties as part of approving a comprehensive plan of arrangement and compromise, even over the
objections of some dissenting creditors (see Metcalfe & Mansfieid), As well, the appointment of a Monitor to oversee
the reorganization was originally a measure taken pursuant to the CCAA's supervisory authority; Parliament re-
sponded, making the mechanism mandatory by legislative amendment.

63 Judicial innovation during CCAA proceedings has not been without controversy, At least two questions it
raises are directly relevant to the case at bar: (1) what are the sources of a court's authority during CC44 proceedings?
(2) what are the limits of this authority?

64 The first question concerns the boundary between a court's statutory authority under the CCA4 4 and a court's
residual authority under its inherent and equitable jurisdiction when supervising a reorganization, In authorizing
measures during CCA4 proceedings, courts have on occasion purported to rely upen their equitable jurisdiction to
advance the purposes of the Act or their inherent jurisdiction to fill gaps in the statute, Recent appellate decisions have
counselled against purporting to rely on inherent jurisdiction, holding that the better view is that courts are in most
cases simply construing the authority supplied by the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA
344, 13 B.C.L.R. (4ih) 236 (B.C. C.A.), at paras. 45-47, per Newbury L.A.; Stelco Inc. (Re) {2005), 75 O.R. (3d) 3
{Ont. CA), paras. 31-33, per Blair .A).

65 I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a
hierarchical one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to
inherent or equitable jurisdiction ic anchor measures taken in 8 CCA44 proceeding (see G. R. Jackson and J. Sarra,
"Selecting the Judicial Tool to get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and
Inherent Jurisdiction in Insolvency Matters”, in 1. P. Sarra, ed., Armnual Review of Insalvency Law 2007 (2008), 41, at
p. 42). The authors conclude that when given an appropriately purposive and liberal interpretation, the CCAA will be
sufficient in most instances to ground measures necessary to achieve its objectives (p. 94).

66 Having examined the pertinent parts of the CCA4 and the recent history of the legislation, T accept that in most
instances the issuance of an order during CCAA proceedings should be considered an exercise in statutory interpre-
tation, Particularly noteworthy in this regard is the expansive interpretation the language of the statute at issue is
capable of supporting,

67 The initial grant of authority under the CCA4 empowered a court "where an application is made under this Act
in respect of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an
order under this section" {CC44, s. 11(1)). The plain language of the statute was very broad.

68 In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments
changed the wording contained in s. 11(1}, making explicit the discretionary authority of the court under the CCAA.
Thus ins. 11 of the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any
order that it considers appropriate in the circumstances” (S.C. 2003, ¢, 47, s. 128). Parliament appears to have en-
dorsed the broad reading of CC44 authority developed by the jurisprudence.

69 The CCAA also explicitly provides for certain orders, Both an order made on an initial application and an order
on subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden
is on the appticant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been
acting in good faith and with due diligence (CCAA, ss. 11(3), (4) and (6)).

70 The general language of the CCAA4 should not be read as being restricted by the availability of more specific
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orders, However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a
court should always bear in mind when exercising CCA44 authority. Appropriateness under the CCAA is assessed by
inquiring whether the order sought advances the policy objectives underlying the CC44. The question is whether the
order will usefuily further efforts to achieve the remedial purpose of the CCAA — avoiding the social and economic
losses resulting from liquidation of an insolvent company. T would add that appropriateness extends not only to the
purpose of the order, but also to the means it employs. Courts should be mindful that chances for successful reor-
ganizations are enhanced where participants achieve common ground and all stakehclders are treated as advanta-
geously and fairly as the circumstances permit.

71 1t is well-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings
against the debtor lifted if the reorganization is "doomed to faiture" (see Chef Ready, at p. 88; Philip's Manufacturing
Lid, Re{1992), 9 C.B.R. (3d} 25 (B.C. C.A), at paras. 6-7). However, when an order is sought that does realistically
advance the CCAA's purposes, the ability te make it is within the discretion of a CCA4 court,

72 The preceding discussion assists in determining whether the court had authority under the CCA4 to continue
the stay of proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the
inevitable next step,

73 In the Court of Appeal, Tysoe L.A. held that no authority existed under the CCAA to continue staying the
Crown's enforcement of the GST deemed trust once efforts at reorganization had come to an end. The appellant
submits that in so helding, Tysoe I.A. failed to consider the underlying purpose of the CCAA and give the statute an
appropriately purposive and liberal interpretation under which the order was permissible. The Crown submits that
Tysoe J. A. correctly held that the mandatory language of the ETA gave the court no option but to permit enforcement
of the GST deemed trust when lifting the CCAA stay to permit the debtor to make an assignment under the BIA4,
Whether the ET4 has a mandatory effect in the context of a CCA4 proceeding has already been discussed. I will now
address the question of whether the order was authorized by the CCAA

74 It is beyond dispute that the CCAA imposes no explicit temporal limitations upon proceedings commenced
under the Act that would prohibit ordering a continuation of the stay of the Crown's GST claims while lifting the
general stay of proceedings temporarily to allow the debtor to make an assignment in bankruptcy.

75 The question remains whether the order advanced the underlying purpose of the CCAA. The Court of Appeal
held that it did not because the reorganization efforts had come to an end and the CCAA was accordingly spent. 1
disagree.

76 There is no doubt that had reorganization been commenced under the B/4 instead of the CCAA, the Crown's
deemed trust priority for the GST funds would have been lost. Similarly, the Crown does not dispute that under the
scheme of distribution in bankruptcy under the BIA, the deemed trust for GST ceases to have effect. Thus, after re-
organization under the CCAA failed, creditors would have had a strong incentive to seek immediate bankruptcy and
distribution of the debtor's assets under the BIA. In order to conclude that the discretion does not extend to partially
lifting the stay in order to allow for an assignment in bankruptcy, one would have to assume a gap between the CCAA
and the B/4 proceedings. Brenner C.1.8.C.'s order staying Crown enforcement of the GST claim ensured that creditors
would not be disadvantaged by the aitempted reorganization under the CCAA. The effect of'his order was to blunt any
impulse of creditors to interfere in an orderly Hquidation. His order was thus in furtherance of the CCAA's objectives to
the extent that it allowed a bridge between the CCA4 and BIA proceedings. This interpretation of the tribunal's dis-
cretionary power is buttressed by s. 20 of the CCAA. That section provides that the CCAA "may be applied together
with the provisions of any Act of Parliament... that authorizes or makes provision for the sanction of compromises or
arrangements between a company and its shareholders or any class of them", such as the BI4. Section 20 clearly
indicates the intention of Parliament for the CCAA to operate in tandem with other insolvency legislation, such as the
BIA
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77 The CCAA creates conditions for preserving the status quo while attempts are made to find common ground
amongst stakeholders for a reorganization that is fair to all, Because the alternative to reorganization is often bank-
ruptcy, participants will measure the impact of a reorganization against the position they would enjoy in liquidation. In
the case at bar, the order fostered a harmonious transition between reorganization and liquidation while meeting the
objective of a single collective proceeding that is common to both statutes,

78 Tysoe J.A. therefore erred in my view by treating the CCAA and the B4 as distinct regimes subject to a
temporal gap between the two, rather than as forming part of an integrated body of insolveney law, Parliament’s de-
cision to maintain two statutory schemes for reorganization, the Bi4 and the CCAA, reflects the reality that reor-
ganizations of differing complexity require different legal mechanisms. By contrast, only one statutory scheme has
been found to be needed to liquidate a bankrupt debtor's estate. The transition from the CCAA to the BI4 may require
the partial lifting of a stay of proceedings under the CCAA to allow commencement of the BIA proceedings. However,
as Laskin J.A. for the Ontario Court of Appeal noted in a similar competition between secured creditors and the On-
tario Superintendent of Financial Services secking to enforce a deemed trust, "[t]he two statutes are related” and no
"gap" exists between the two statutes which would allow the enforcement of property interests at the conclusion of
CCAA proceedings that would be lost in bankruptey fvaco Ine (Re) (2006), 83 O.R. (3d) 108 (Ont. C.A.}, at paras.
62-63).

79 The Crown's priority in ciaims pursuant to source deductions deemed trusts does not undermine this conclu-
sion. Source deductions deemned trusts survive under both the CCAA and the Bi4. Accordingly. creditors' incentives to
prefer one Act over another wili not be affected. While a court has a broad discretion to stay source deductions deemed
trusts in the CCAA context, this discretion is nevertheless subject to specific limitations applicable only to source
deductions deemed trusts {CCAA, 5. 11.4). Thus, if CCA44 reorganization fails (e.g., either the creditors or the court
refuse a proposed reorganization), the Crown can immediately assert its claim in unremitted souree deductiens. But
this should not be understood to affeet a seamless transition into bankruptcy or create any "gap” between the CCAA
and the BIA for the simple reason that, regardless of what statute the reorganization had been commenced under,
creditors' ¢laims in both instances would have been subject to the priority of the Crown's source deduetions deemed
trust.

30 Source deductions deemed trusts aside, the comprehensive and exhaustive mechanism under the Bf4 must
gonirol the distribution of the debtor's assets once liquidation is inevitable. Indeed, an orderly transition to liquidation
is mandatory under the B/4 where a proposal is rejected by creditors. The CCAA is silent on the transition into lig-
uidation but the breadth of the court's diseretion under the Act is sufficient to construet a bridge to liquidation under
the BIA. The court must do 50 in a manner that does not subvert the scheme of distribution under the B/4. Transition to
liquidation requires partially lifting the CCAA stay to commence proceedings under the B/A This necessary partial
lifting of the stay should not trigger a race to the courthouse in an effort to obtain priority unavailable under the B/4.

8% [ therefore conclude that Brenner C.J.8.C. had the authority under the CCAA to lift the stay to allow entry into
liguidation,

3.4 Express Trust

82 The last issue in this case is whether Brenner C.1.8.C, created an express trust in favour of the Crown when he
ordered on April 29, 2008, thal proceeds from the sale of LeRoy Trucking's assets equal to the amount of unremitted
GST be held back in the Monitor's trust account until the results of the reorganization were known. Tysoe LA, in the
Court of Appeal concluded as an alternative ground for allowing the Crown's appeal that it was the beneficiary of an
express frust. I disagree,

83 Creation of an express trust requires the presence of three certainties: intention, subject matter, and object.
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Express or "frue trusts” arise from the acts and intentions of the settlor and are distinguishable from other trusts arising
by operation of law (ses D. W, M. Waters, M. R. Gillen and L. D. Smith, eds., Warers' Law of Trusts in Canada (3rd
ed. 2005), at pp. 28-29 especially fin. 42).

84 Here, there is no certainty to the object (i.e. the beneficiary) inferrable from the court’s order of April 29, 2008,
sufficient to support an express trust,

&5 At the time of the order, there was a dispute between Century Services and the Crown over part of the proceeds
from the sale of the debtor's assets. The court's solution was to accept LeRoy Trucking’s proposal to segregate those
monies until that dispute could be resolved. Thus there was no certainty that the Crown would actually be the bene-
ficiary, or obiect, of the trust.

86 The fact that the location chosen to segregate those monies was the Monitor's trust account has no independent
effect such that it would overcome the lack of a clear beneficiary. In any event, under the interpretation of CCAA s.
18.3(1) established above, no such priority dispute would even arise because the Crown's deemed trust priority over
GST claims would be lost under the CCAA and the Crown would rank as an unsecured creditor for this amount,
However, Brenner C.J.5.C. may well have been proceeding on the basis that, in accordance with Otfawa Senators, the
Crown's GST claim would remain effective if reorganization was successful, which would not be the case if transition
to the Hquidation process of the BI4 was allowed. An amount equivalent to that claim would accordingly be set aside
pending the outcome of reorganization,

87 Thus, uncertainty surrounding the outcome of the CCAA restructuring eliminates the existence of'any certainty
to permanently vest in the Crown a beneficial interest in the funds. That much is clear from the oral reasons of Brenner
C.J.8.C. on Aprii 29, 2008, when he said: "Given the fact that [CCAA proceedings] are known to fail and filings in
bankruptcy result, it seems to me that maintaining the status quo in the case at bar supports the proposal to have the
monitor hoid these funds in trust." Exactly who might take the money in the final result was therefore evidently in
doubt. Brenner C.J.8.C.'s subsequent order of September 3, 2008, denying the Crown's application to enforce the trust
once it was clear that bankruptcy was inevitable, confirms the absence of a clear beneficiary required to ground an
sxpress trust,

4. Conclusion

88 I conclude that Brenner C.1.8.C. had the discretion under the CCAA to continue the stay of the Crown's claim
for enforcement of the GST deemed trust while otherwise lifting it to permit LeRoy Trucking to make an assignment
in bankruptcy. My conclusion that s. 18.3(1) of the CCAA nullified the GST deemed trust while proceedings under that
Act were pending confirms that the discretionary jurisdiction under s. 11 utilized by the court was not limited by the
Crown's asserted GST priority, because there is no such priority under the CCAA,

39 For these reasons, I would allow the appeat and declare that the $305,202.30 collected by LeRoy Trueking in
respect of GST but not yet remitted to the Receiver General of Canada is not subject to deemed trust or priority in
favour of the Crown. Nor is this amount subject to an express trust. Costs are awarded for this appeal and the appeal in
the court below,

Fish J. (concurring):

I
90 [ am in general agreement with the reasons of Justice Deschamps and would dispose of the appeai as she
suggests,
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91 More particularly, I share my colleague's interpretation of the scope of the judge’s discretion under s. 11 ofthe
Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 ("CCAA"). And I share my colleague's conclusion that
Brenner C.1.5.C. did not create an express trust in favour of the Crown when he segregated GST funds into the
Monitor's trust account (2008 BCSC 18065, [2008] G.8.T.C. 221 (B.C, 8.C, [In Chambers])).

92 I nonetheless feel bound to add brief reasons of my own regarding the interaction between the CCA4A and the
Excise Tax Act, R.S.C. 1985, c. B-15 ("ETA").

93 Irr upholding deemed trusts created by the £T4 notwithstanding insolvency proceedings, Ottawa Senators
Hockey Club Corp, (Re) (2005}, 73 O.R. (3d) 737, [2005] G.8.T.C. 1 (Ont. C.A)), and its progeny have been unduly
protective of Crown interests which Parliament itself ias chosen to subordinate to competing prioritized claims, In my
respectful view, a clearly marked departure from that jurisprudential approach is warranted in this case.

94 Justice Deschamps develops important historical and policy reasons in support of this position and T have
nothing to add in that regard. T do wish, however, to explain why a comparative analysis of related statutory provisions
adds support to our shared conclusion.

95 Parliament has in recent years given detailed consideration to the Canadian insolvency scheme. It has declined
to amend the provisions at issue in this case. Qurs is not to wonder why, but rather to ireat Parliament's preservation of
the relevant provisions as a deliberate exercise of the legislative discretion that is Parliament's alone. With respect, !
reject any suggestion that we should instead characterize the apparent conflict between s. 18.3(1) (now s, 37(1)) of the
CCAAands. 222 of the ETA as a drafting anomaly or statutory lacuna properly subject to judicial correction or repair.

I

96 In the context of the Canadian insolveney regime, a deemed trust wili be found to exist only where two com-
plementary elements co-exist; first, a statutory provision creating the trust; and second, a CCAA4 or Bankrupicy and
Insolvency Act, R.S.C. 1985, ¢, B-3 ("BIA") provision confirming — or explicitly preserving — its effective operation.

97 This interpretation is reflected in three federal statutes. Each contains a deemed trust provision framed in terms
strikingly similar fo the wording of's. 222 of the ETA.

98 The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) ("ITA") where s. 227(4) creates a deemed trust:

227 (4) Trust for moneys deducted — Every person who deducts or withholds an amount under this Act is
deemed, notwithstanding any security interest (as defined in subsection 224(1.3)) in the amount so deducted or
withheld, to hold the amount separate and apart from the property of the person and from property held by any
secured creditor (as defined in subsection 224(1.3)) of that person that but for the security interest would be
property of the person, in trust for Her Majesty and for payment to Her Majesty in the manner and at the time
provided under this Act. [Here and below, the emphasis is of course my own.]

99 In the next subsection, Parliament has taken care to make clear that this trust is unaffected by federai or pro-
vincial legislation to the contrary:

(4.1) Extension of trust — Notwithstanding any other provision of this Act, the Bankrupicy and Insolvency Act
{except sections 81.1 and 81.2 of that Act), any_other enactment of Canada, any enactment of a province or any
other law, where at any time an amount deemed by subsection 227(4) to be held by a person in trust for Her
Majesty is not paid to Her Majesty in the manner and at the time provided under this Act, property of the person ...
equal in value to the amount so deemed to be held in trust is deemed
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(a) to be held, from the time the amount was deducted or withheld by the person, separate and apart from the
property of the person, in trust for Her Majesty whether or not the property is subject to such a security in-
terest, ...

... and the proceeds of such property shall be paid to the Receiver General in priotity to all such security interests,
100 The continued operation of this deemed trust is expressly confirmed in s, 18.3 of the CCAA:

18.3 (1) Subject to subsection {2), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

{2) Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 227{(4) or {4.1)
of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act...,

101 The operation of the /74 deemed trust is also confirmed in s. 67 of the BiA:

67 (2) Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as held
in trust for Her Majesty for the purpose of paragraph {1)(a) unless it would be so regarded in the absence of that
statutory provision,

(3) Subsection (23 does not apply in respect of amounts deemed to be held in trust under subsection 227(4) or (4.1)
of the Income Tax Act, subsection 23(3) or (4} of the Canada Pensicn Plan or subsection 86(2) or (2.1) of the
Employment Insurance Act....

102 Thus, Parliament has first ereated and then confirmed the coniinued cperation of the Crown's /T4 deemed
trust under borh the CCAA and the Bid regimes,

103 The second federal statute for which this scheme holds true is the Canada Pension Plan, R.S.C. 1985, ¢, C-8
("CPP™). At s. 23, Parliament creates a deemed trust in favour of the Crown and specifies that it exists despite all
contrary provisions in any other Canadian statute. Finally, and in almost identical terms, the Employment Insurance
Aet, 8.C. 1996, ¢. 23 ("EI4"), creates a deemed trust in favour of the Crown: see ss. 86(2) and (2.1},

104 As we have seen, the survival of the deemed trusts created under these provisions of the f744, the CPP and the
El4 is confirmed in s, 18.3(2) the CCAA and in s, 67(3) the BIA. In all three cases, Parltament's intent to enforce the
Crown's deemed trust through insolvency proceedings is expressed in clear and unmistakable terms,

105 The same is not true with regard to the deemed trust created under the £74. Although Parliament creates a
deemed trust in favour of the Crown to hold ynremitted GST monies, and although it purports fo maintain this trust
notwithstanding any contrary federal or provincial legislation, it does not confirm the trust — or expressly provide for
its continued operation — in either the B/4 or the CCA4A. The second of the two mandatory elements I have mentioned
is thus absent reflecting Parliament's intention to allow the deemed trust to lapse with the commencement of insol-
vency proceedings.
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106 The ianguage of the relevant ETA provisions is identical in substance to that of the /T4, CPP, and EI4 pro-
visions:

222. (1) [Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an
amount as or on account of tax under Division Il is deemed, for all purposes and despite any security interest in
the amount, to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of
the person and from property held by any secured creditor of the person that, but for a security interest, would be
property of the person, until the amount is remitted to the Receiver General or withdrawn under subsection (2).

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enactment of
Canada (except the Bankrupicy and Insolvency Ael), any enactment of a province or any other law, if at any lime
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(4} to be held, from the time the amount was collected by the person, in trust for Her Maiesty, scparate and
apart from the property of the person, whether or not the property is subject to a security interest, ...

... and the proceeds of the property shall be paid to the Receiver General in priority to all security interests.

107 Yet no provision of the CCAA provides for the continuation: of this deemed trust after the CCA4 is brought
into play.

108 In short, Parliament has imposed fwo explicit conditions, or "building blocks”, for survival under the CCA4 of
deemed trusts created by the IT4, CPP, and EJA. Had Parliament intended to likewise preserve under the CCAA
deemed (rusts created by the ETH, it would have included in the CCAA the sort of confirmatory provision that ex-
plicitly preserves other deemed trusts,

109 With respect, unlike Tysoe J.A,, I do not find it "inconceivable that Parliament would specifically identify the
BIA as an exception when enacting the current version of s. 222(3) of the ETA without considering the CCA4 as a
possible second exception” (2009 BCCA 205,98 B.C.L.R. (4th) 242, [2009] G.5.1.C. 79 (B.C. C.A.}, at para. 37). All
of the deemed trust provisions excerpted above make explicit reference to the BIA, Section 222 of the E74 does not
break the pattern. Given the near-identical wording of the four deemed trust provisions, it would have been surprising
indeed had Parliament not addressed the B/4 at all in the E74,

110 Parliament's evident intent was to render GST deemed trusts inoperative upon the institution of insoivency
proceedings. Accordingly, s. 222 mentions the BIA so as to exclude it from its ambit — rather than fo include it, as do
the ITA4, the CPP, and the F/4.

111 Conversely, I note that none of these statutes mentions the CCAA4 expressly. Their specific reference to the
BI4 has no bearing on their interaction with the CCAA. Again, it is the confirmatory provisions jn the insolvency
statutes that determine whether a given deemed trust will subsist during insolvency proceedings.

112 Finally, I believe that chambers judges should not segregate GST monies into the Monitor's trust account
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during CCAA preceedings, as was done in this case. The result of Justice Deschamps's reasoning is that GST claims
become unsecured under the CCAA. Parliament has deliberately chosen to nullify certain Crown super-priorities
during insolvency; this is one such instance.

11

113 For these reasons, like Justice Deschamps, I would allow the appeal with costs in this Court and in the courts
below and order that the $305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to the
Receiver General of Canada be subject te ne deemed trust or priority in favour of the Crown.

Abella J. (dissenting}:

114 The central issue in this appeal is whether s. 222 of the Excise Tax 4ct, R.S.C. 1985, c. E-15 ("EI4"), and
specifically s. 222(3), gives priority during Companies’ Creditors Arrangement Act, R.8.C. 1985, ¢, C-36 ("CCA4A4"),
proceedings (o the Crown's deemed trust in unremitted GST. T agree with Tysoe 1A, that it does, It follows, in my
respectful view, that a court's discretion under s, 11 of the CCAA is circumscribed accordingly.

115 Section 1 1[FN1] of the CCAA stated:

11. (1) Notwithstanding anything in the Bankruptey and Insolvency Act or the Winding-up Act, where an appii-
cation is made under this Act in respect of a company, the court, on the application of any person interested in the
matter, may, subject to this Act, on notice to any other person or without notice as it may see fit, make an order
under this section,

To decide the scope of the court's discretion under s. 11, it is necessary to first determine the priority issue. Section
222(3), the provision of the ET4 at issue in this case, states:

222 (3} Extension of trust — Despite any other provision of this Act (except subsection {4)), any other enact-
ment of Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other faw, if at
any time an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the
Receiver General or withdrawn in the manner and at the time provided under this Part, property of the persen and
property heid by any secured creditor of the person that, but for a security interest, would be property of the
person, equal in value te the amount so deemed to be held in trust, is deemed

(a) to be hetd, from the time the amount was collected by the person, in trust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was coeliected, whether or
not the property has in fact been kept separate and apart from the estate or property of the person and whether
or not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security inferest in the property
or in the proceeds thereof and the proceeds of the property shali be paid to the Receiver General in priority to all
security interests,

116 Century Services argued that the CCAA's general override provision, s. 18.3(1), prevailed, and that the
deeming provisions in s. 222 of the ET4 were, accordingly, inapplicable during CCAA4 proceedings. Sectior: 18,3(1)
states:
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18.3 (1) ... [N]otwithstanding any provision in federal or provinciai legislation that has the effect of deeming
propetty to be held in trust for Her Majesty, property of a debtor company shall not be regarded as held in trust for
Her Majesty unless it would be so regarded in the absence of that statutory provision,

117 As MacPherson J.A. correctly observed in Oftawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. (3d)
737, [2005] G.8.T.C, 1 (Ont, C.A)), 5. 222(3) of the ET4 is in "clear conflict” with s, 18.3(1) of the CCAA (para. 31).
Resolving the conflict between the two provisions is, essentially, what seems to me to be a relatively uncomplicated
exercise in statutory interpretation: does the langnage reflect a clear legislative intention? In my view it does. The
deemed trust provision, s, 222(3) of the ET4, has unambiguous language stating that it operates notwithstanding any
law except the Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 ("BI4").

118 By expressly excluding only one statute from its legislative grasp, and by unequivocally stating that it applies
despite any other law anywhere in Canada except the BIA, s, 222(3) has defined its boundaries in the clearest possible
terms. [ am in complete agresment with the following comments of MacPherson J.A. in Oftawa Senators:

The legislative intent of s. 222(3) of the £T4 is clear, If there is a conflict with "any other enactment of Canada
(except the Bankruptcy and Insolvency Act)', s. 222(3) prevails. In these words Parliament did two things: it
decided that s. 222(3) should trump all other federal laws and, importantly, it addressed the topic of exceptions to
its trumping decision and identified a single exception, the Bankruptcy and Insolvency Act .... The Bi4 and the
CCAA are closely related federal statutes. [ cannot conceive that Parliament would specifically 1dentify the B4 as
an exception, but accidentally fail to consider the CCAA as a possible second exception. In my view, the omission
of the CCAA from s. 222(3) of the ETA was almost certainly a considered omission. [para. 43]

119 MacPherson 1.A’s view that the failure to exempt the CCAA from the operation of the ETA is a reflection of a
clear legislative intention, is borne out by how the CCAA was subsequently changed after s. 18.3(1) was enacted in
1997. In 2000, when s. 222(3) of the ETA came into force, amendments were also introduced to the CCAA. Section
18.3(1) was not amended.

120 The failure to amend s. 18.3(1) is notable becanse its effect was to protect the legislative status quo, not-
withstanding repeated requests from various constituencies that s. 18.3(1) be amended to make the priorities in the
CCAA consistent with those in the B4 In 2002, for example, when Industry Canada conducted a review of the BIA
and the (CAA, the Insolvency Institute of Canada and the Canadian Association of Insolvency and Restructuring
Professionals recommended that the priority regime under the BI4 be extended to the CCAA (Joint Task Force on
Business Insolvency Law Reform, Report (March 15, 2002), Sch. B, proposal 71, at pp. 37-38). The same recom-
mendations were made by the Standing Senate Committee on Banking, Trade and Commerce in its 2003 report,
Debtors and Creditors Sharing the Burden: A Review of the Bankrupicy and Insolvency Act and the Companies’
Creditors Arrangement Act; by the Legislative Review Task Force (Commercial) of the Insolvency Institute of
Canada and the Canadian Association of Insolvency and Restructuring Professionals in its 2005 Report on the
Commercial Provisions of Bill C-55; and in 2007 by the Insolvency Institute of Canada in a submission to the Standing
Senate Conunittee on Banking, Trade and Commerce commenting on reforms then under consideration.

121 Yet the B14 remains the only exempted statute under s, 222(3) of the ETA. Even after the 2005 decision in
Ortawa Senators which confirmed that the ETA took precedence over the CCA4, there was no responsive legislative
revision, [ see this lack of response as relevant in this case, as it was in R v. Tele-Mobile Co., 2008 SCC 12, [2008] ]
S.C.R. 305 (8.C.C.), where this Court stated:

While it cannot be said that legislative silence is necessarily determinative of legislative intention, in this case the
silence i{s Parliament’s answer fo the consistent urging of Telus and other affected businesses and organizations
that there be express language in the legislation to ensure that businesses can be reimbursed for the reasonable
costs of complying with evidence-gathering orders. I see the legislative history as reflecting Parliament's intention
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that compensation not be paid for compliance with production orders. [para. 42]

122 All this leads to a clear inference of a deliberate legislative choice to protect the deemed trust in s. 222(3) from
the reach of s, 18.3(1) of the CCAA.

123 Nor do [ see any "policy™ justification for interfering, through interpretation, with this clarity of legislative
intention. T can do no better by way of explaining why I think the policy argument cannot succeed in this case, than to
repeat the words of Tysce J.A. who said:

1 do not dispute that there are valid policy reasons for encouraging insolvent companies to attempt to restructure
their affairs so that their business can contirue with as little distuption to employees and other stakeholders as
possible, It is appropriate for the courts o take such policy considerations into account, but only if it is in con-
nection with a matter that has not been considered by Parliament, Here, Parliament must be taken to have weighed
policy considerations when it enacted the amendments to the CCA4 and ETA described above, As Mr, Justice
MacPherson observed at para. 43 of Oftawa Senators, it is inconceivable that Parliament would specifically
identity the B/A as an exception when enacting the current version of's. 222(3) ofthe ET4 without considering the
CCAA as a possible second exception. I alse make the observation that the 1992 set of amendments to the Bi4
enabled proposals to be binding on secured creditors and, while there is more flexibility under the CCA4, it is
possible for an inselvent company to attempt to restructure under the auspices of the B/A. [para. 37]

124 Despite my view that the clarity of the language in s, 222(3) is dispositive, it is also my view that even the
application of other principles of interpretation reinforces this conclusion. In their submissions, the parties raised the
following as being particularly relevant: the Crown relied on the principle that the statute which is "later in time"
prevails; and Century Services based its argument on the principle that the general provision gives way to the specific
(generalia specialibus ron derogani),

125 The "later in time" principle gives priority to a more recent statute, based on the theory that the legislature is
presumed to be aware of the content of existing legislation, If a new enactment is Inconsistent with a prior one,
therefore, the legislature is presumed to have intended to derogate from the earlier provisions (Ruth Suilivan, Sullivan
on the Construction of Statutes (5th ed. 2008), at pp. 346-47; Pierre-André Cdté, The Interpretation of Legislation in
Canada (3rd ed. 20003, at p. 358).

126 The exception to this presumptive displacement of pre-existing inconsistent legislation, is the generalia
specialibus non derogant principle that "[a] more recent, general provision will not be construed as affecting an ear-
lier, special provision" (C6té, at p. 359). Like a Russian Doll, there is also an exception within this exception, namely,
that an earlier, specific provision may in fact be *overruled" by a subsequent general statute if the legislature indicates,
through its language, an intention that the general provision prevails (Doré ¢. Verdun (Municipalité), [1997]2 S.C.R.
862 (S.C.C)).

127 The primary purpose of these interpretive principies is to assist in the performance of the task of determining
the intention of the legislature, This was confirmed by MacPherson J.A. in Ottawa Senators, at para. 42:

[Tlhe overarching rule of statutory interpretation is that statutory provisions should be interpreted to give effect to
the intention of the legislature in enacting the law. This primary rule takes precedence over all maxims ot catons
or aids relating Lo statutory interpretation, including the maxim that the specific prevails over the general (gen-
eralia specialibus non derogant). As expressed by Hudson 1. in Canada v. Williams, [1944] S.C.R. 226, ... atp.
239 .

The maxim generalia specialibus non derogant is relied on as a rule which should dispose of the question,
but the maxim is not a rule of law but a rule of construction and bows to the intention of the legislature, if such
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intention can reasonably be gathered from all of the relevant legislation.

{See also Coté, at p. 358, and Pierre-Andre C6té, with the collaboration of 8. Beaulac and M. Devinat, Interprétation
des lois (4th ed. 2009), at para, 1335.)

128 I accept the Crown's argument that the "later in time" principle is conclusive in this case. Since s. 222(3) of the
ETA was enacted in 2000 and s. 18.3(1) of the CCAA was introduced in 1997, s. 222(3} is, on its face, the later pro-
vision. This chronological victory can be displaced, as Century Services argues, if it is shown that the more recent
provision, s. 222(3) of the £ET4, is a general one, in which case the earlier, specific provision, s, 18.3(1), prevails
(generalia specialibus non derogant). But, as previously explained, the prior specific provision does not take prece-
dence if the subsequent general provision appears to "overrule" it, This, it seems to me, is precisely what s, 222(3)
achieves through the use of language stating that it prevails despite any iaw of Canada, of a province, or "any other
law" other than the BIA. Section 18.3(1) of the CCA4, is thereby rendered inoperative for purposes of 5. 222(3).

129 It is true that when the CCA44 was amended in 2005,{FN2} s, 18.3(1) was re-enacted as s. 37(1) (8.C. 2005, c.
47, 5. 131). Deschamps 1. suggests that this makes s. 37(1) the new, "later in time" provision. With respect, ber ob-
servation is refuted by the operation of s. 44(f) of the Interpretation Act, R.8.C. 1985, ¢. I-21, which expressly deals
with the (non) effect of re-enacting, without significant substantive changes, a repealed provision {(see Canada (At-
forney General) v. Canada (Public Service Staff Relations Beard), |1977] 2 F.C, 663 (Fed. C.A.), dealing with the
predecessor provision to s. 44(f)), It directs that new enactments not be construed as "new law" unless they differ in
substance from the repealed provision:

44, Where an enactment, in this section called the “former enactment®, {s repealed and another enactment, in this
section called the "new enactment”, is substituted therefor,

(D) except to the extent that the provisions of the new enactment are not in substance the same as those of the
former enactment. the new enactment shall not be held to operate as new law, but shall be construed and have
effect as a consolidation and as declaratory of the law as contained in the former enactment;

Section 2 of the Interpretation Act defines an enactment as "an Act or regulation or any portion of an Act or regula-
tion".

130 Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These provisions are set cut for ease of
comparison, with the differences between them underlined:

37.(1) Subject to subsection {2), despite any provision in federal or provincial legislation that has the effect of
deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as being
held in trust for fHer Majesty unless it would be so regarded in the absence of that statutory provision,

18.3 (1) Subject to subsection (2), notwithstanding any provision it federal or provincial legislation that has the
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded
as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision.

131 The application of s. 44(f) of the Interpretation Act simply confirms the government's clearly expressed
intent, found in Industry Canada's clause-by-clause review of Bill C-55, where s. 37(1) was identified as "a technical
amendment to reorder the provisions of this Act™, During second reading, the Hon. Bill Rompkey, then the Deputy
Leader of the Government in the Senate, confirmed that s. 37(1) represented only a technical change:
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On a technical note relating to the treaiment of deemed trusts for taxes, the bill [sic] makes no changes to the
underlying policy intent, despite the fact that in the case of a restructuring under the CCAA, sections of the act
[sic] were repealed and substituted with renumbered versions due to the extensive reworking of the CCAA.

(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 2005, at p. 2147)

132 Had the substance of s. 18.3(1) altered in any material way when it was replaced by s. 37(1), T would share
Descharnps 1.'s view that it should be considered a new provision. But since s, 18.3(1) and 5. 37(1) are the same in
substance, the transformation of s, 18,3(1) into s. 37(1) has no effect on the interpretive queue, and s, 222(3) of the
ETA remains the "later in time" provision (Sullivan, at p. 347).

133 This means that the deemed trust provision in s. 222(3) of the E74 takes precedence over s. 18.3(1) during
CCAA proceedings. The question then is how that priority affects the discretion of a court under s, 11 of the CCAA,

134 While s, 11 gives a court discretion to make orders notwithstanding the B/4 and the Winding-up Act, R.8.C.
1985, ¢. W-11, that discretion is not liberated from the operation of any other federal statute. Any exercise of discre-
tion is therefore circumscribed by whatever limits are imposed by statutes other than the BIA and the Winding-up Act.
That includes the ETA. The chambers judge inthis case was, therefore, required to respect the priority regime set out in
s. 222(3) of the ETA, Neither s, 18.3(1) nor s, 11 of the CCAA gave him the authority fo ignore it. He could not, as a
result, deny the Crown's request for payment of the GST funds during the CCAA proceedings.
135 Given this conclusion, it is unnecessary to consider whether there was an express trust.
136 I would dismiss the appeal,
Appeal allowed
Pourvoi accueilll,
Appendix
Companies' Creditors Arrangement Act, R.S.C. 1985, e, C-36 (as at December 13, 2007)
11. (1) Powers of court — Notwithstanding anything in the Bankrupicy and Insolvency Act or the Winding-up
Act, where an application is made under this Act in respect of a company, the court, on the application of any

person interested in the matter, may, subject to this Act, on notice to any other person or without notice as it may
see fit, make an order under this section.

(3) Initial application court orders — A court may, on an initial application in respect of a company, make an
ovder on such terms as it may impose, effective for such period as the court deems necessary not exceeding thirty
days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (i);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
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against the company; and

(¢) prohibiting, untit otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

(4) Other than initial application court orders — A court may, on an application in respect of a company other
than an initial application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court deems necessary, all proceedings
taken or that might be taken in respect of the company under an Act referred to in subsection (1);

{(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

{c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

(6) Burden of proof on application — The court shall rot make an order under subsection {3) or {4) unless
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate; and

{b) in the case of an order under subsection (4), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

11.4 (1) Her Majesty affected — An order made under section 11 may provide that

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the /ncome Tax Act
or any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer’s premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, in respect of the company if the company is a tax
debtor under that subsection or provision, for such period as the court considers appropriate but ending not
later than

(i) the expiration of the order,

(if) the refusal of a proposed compromise by the creditors or the court,

(ii1) six months following the court sanction of a4 compromise or arrangement,

(iv) the default by the company on any term of a compromise or arrangement, or

(v) the performance of a compromise or arrangement in respect of the company; and\

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in
respect of the company where the company is a debtor under that legislation and the provision has a similar

© 2012 Thomson Reuters. No Claim to Orig. Govi. Works




Page 38

2010 CarswellBC 3419, 2010 SCC 60, LE. 2011-5, [2011] B.C.W.L.D. 534, [2011] B.C.W.L.D. 533, 12 B.C.L.R.
(5th) 1,2011 D.T.C. 5006 (Eng.), 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.BR. (5th) 170, 409 N.R. 201,
326 D.L.R. (4th) 577, [2010] 3 S.C.R. 379, [2010] G.5.T.C. 186,296 B.C.A.C. 1, 503 W.A.C. 1

purpose to subsection 224(1.2) of the fncome Tax Act, or refers to that subsection, to the extent that it pro-
vides for the collection of a sum, and of any related interest, penalties or ather amounts, where the sum

(1) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the /ncome Tax Act, or

(i) is of the same nature as a contribution under the Canada Pension Plan if the province is a "provinge
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "“provincial pension plan” as defined in that subsection,

for such period as the court considers appropriate but ending not later than the occurrence or time referred to in
whichever of subparagraphs (a)(1) to (v) may apply.

(2) When order ceases fo be in effect — An order referred to in subsection (1) ceases to be in effect if

(a) the company defauits on payment of any amount that becomes due to Her Majesty after the order is made
and could be subject to a demand under

(i) subsection 224(1.2) of the Inconte Tux Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined inthe
Canada Pension Plan, or an employee's premium, or employer's premiuim, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iii) under any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the
Income Tax Act, ot that refers to that subsection, to the extent that it provides for the coliection of a sum,
and of any related interest, penalties or other amounts, where the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a confribution under the Carada Pension Plan if the province is a
"province providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation establishes & "provincial pension plan" as defined in that
subsection; or

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty In exereising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(il) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the
Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iil) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the /n-
come Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,
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and of any related interest, penalties or other amounts, where the sum

{A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a
"orovince providing a comprehensive pension plan” as defined in subsection 3(1) of the Carada
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in that
subsection.

(3) Operation of similar legisiation — An order made under section 11, other than an order referred to in sub-
section (1) of this section, does not affect the operation of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Aet that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(¢) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the fncome Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any re-
lated interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the fncome Tax Act, or

(i) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legisiation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (¢), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.,2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan n respect of a sum referved to in subparagraph ()(ii), and in respect of any
related interest, penalties or other amounts,

18.3 (1) Deemed frusts — Subject to subsection (2), notwithstanding any provision in federal or provincial
legistation that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor com-
pany shall not be regarded as held in trust for Her Majesty unless it would be so regarded in the absence of that
statutory provision.

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed te be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor
in respect of amounts deemed to be held in trust under any law of a province that creates a deemed frust the sole
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld
under a faw of the province where
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(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and
the amounts deducted or withheld under that law of the province are of the same nature as the amounts re-
ferred to in subsection 227(4) or (4.1) of the Income Tax Act, or

(b) the province is a "province providing a comprehensive pension pian” as defined in subsection 3(1) of the
Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, not-
withstanding any Aet of Canada or of a province or any other law, deemed to have the same effect and scope
against any creditor, however secured, as the corresponding federal provision.

18.4 (1) Status of Crown claims — 1o relation fo a proceeding under this Act, all claims, including secured
claims, of Her Majesty in right of Canada or a province or any body under an enactment respecting workers'
compensation, in this section and in section 18.5 called a "workers' compensation body", rank as unsecured
claims,

(3) Operation of similar legistation — Subsection (1) does not affect the operation of
(a) subsections 224(1.2) and (1.3) of the /ncome Tax Act,

: (b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection

: 224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

(¢) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax
Aect, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any re-
lated interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the fncome Tax Act, or

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legislation establishes a "provincial pension plan" as defined in that subsection,

‘ and for the purpose of paragraph {¢), the provision of provincial legislation is, despite any Act of Canada or of a

| ' province or any other law, deemed (o have the same effect and scope against any creditor, however secured, as
subseetion 224(1.2) of the /ncome Tax Act in vespect of a sum referred to in subparagraph (c)(i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph (¢)(ii), and in respect of any
related interest, penaities or other amounts,

20. [Act to be applied conjointly with other Acts] — The provisions of this Act may be applied together with
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the provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes provision i
for the sanction of comprontises or arrangements between a company and its shareholders or any class of them. g

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (as at September 18, 2009)

11. General power of court— Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor company, the court, on the ap-
plication of any person interested in the matter, may, subject o the restrictions set out in this Act, on notice to any
other person or without notice as it may see fit, make any order that it considers appropriate in the circumstances,

11.02 (1) Stays, ete. — initial application — A court may, on an initial application in respect of a debtor
company, make an order on any terms that it may impose, effective for the period that the court considers nec-
essary, which peried may not be more than 30 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act,

(b) restraining, untit otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

() prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(2) Stays, etc. — other than initial application — A court may, on an application in respect of a debtor com-
pany other than an initial application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b} restraining, untii otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(c¢) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding
against the company.

(3) Burden of proof on application — The court shall not make the order unless
(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due diligence.

11.09 (1) Stay — Her Majesty — An order made under section 11.02 may provide that
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(a) Her Majesty in right of Canada may not exercise rights under subsection 224{1.2) of the fncome Tax Act
or any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employce's premium, or employer's premium, as defined in the Employment nsurance
Act, and of any related interest, penalties or other amounts, in respect of the company if the company is a tax
debtor under that subsection or provision, for the period that the court constders appropriate but ending not
later than

(i) the expiry of the order,

(ii) the refusal of a proposed compromise by the creditors or the court,

|

(iti} six months following the court sanction of a compromise or an arrangement,
(iv) the defanlt by the company on any term of a compromise or an arrangement, or
(v) the performance of a compromise or an arrangement in respect of the company; and

{(b) Her Majesty in right of a province may not exetcise rights under any provision of provincial legislation in
respect of the company if the company is a debtor under that legislation and the provision has a purpose
similar to subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides
for the collection of a sum, and of any related interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuais under the Income Tax Act, or

(i1) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and

the provincial legisiation establishes a "provincial pension plan" as defined in that subsection,

for the period that the court considers appropriate but ending not later than the oceurrence or time referred fo in
whichever of subparagraphs (@)(i) to (v) that may apply.

(2) When order ceases to be in effect — The portions of an order made under section 11.02 that affect the ex-
ercise of rights of Her Majesty referred to in paragraph (1)(a) or () cease to be in effect if

(a) the company defauits on the payment of any amount that becomes due to Her Majesty after the order is
made and could be subject to a demand under

(i) subsection 224(1.2} of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to sub-
section 224(1.2) of the fncome Tax Aci and provides for the coliection of a contribution, as defined in the
Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(ili) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the /n-
come T'ax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,
and of any related interest, penalties or other amounts, and the sum
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(A) has been withheld or deducted by a person from a payment to another person and is in respect of
atax similar in nature to the income tax imposed on individuals under the Income Tax Act, or

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a
"province providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation establishes a "provincial pension plan" as defined in that
subsection; or

{b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her
Majesty in exercising rights under

(i) subsection 224(1.2) of the Income Tax Act,

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to sub-
section 224(1.2) of the Jncome Tax Act and provides for the collection of a contribution, as defined in the
Canada Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment
Insurance Act, and of any related interest, penalties or other amounts, or

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the fn-
come Tax Act, or that refers to that subsection, to the extent that it provides for the collection of a sum,
and of any related interest, penalties or other amounts, and the sum

(A) has been withheld or deducted by a person from a payment to another person and is in respect of
a tax similar in nature to the income tax imposed on individuals under the Income Tax Act, ot

(B) is of the same nature as a contribution under the Canada Pension Plan if the province is a
"province providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada
Pension Plan and the provincial legislation establishes a "provincial pension plan” as defined in that
subsection.

(3) Operation of similar legislation — An order made under section 11,02, other than the portions of that order
that affect the exercise of rights of Her Majesty referred to in paragraph (1)(a) or (8), does not affect the operation
of

(a) subsections 224(1.2) and (1.3) of the Income Tax Act,

{b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224{1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada
Pension Plgn, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts, or

{c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of'the fncome Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any re-
lated interest, penalties or other amounts, and the sum

(i) has been withheld or deducted by a person from a payment to another person and (s in respect of a tax
similar in nature to the income tax imposed on individuals under the Income Tax Act, or
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|

(if) is of the same nature as a contribution under the Canada FPension Plan if the provinee is a "province |

providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and |

| the provincial legisiation establishes a "provincial pension plan™ as defined in that subsectien, |

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a

provinee or any other law, deemed to have the same effect and scope against any creditor, however secured, as

subsection 224(1.2) of the Income Tax Act in respeet of a sum referred to in subparagraph (c)(i), or as subsection

23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph {c)(ii), and in respect of any
l related interest, penalties or other amounts,

37. (1) Deemed trusts — Subject to subgection (2), despite any provision in federal or provineial legislation that
has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be
regarded as being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory
provision,

|
|
|

(2) Exceptions — Subsection (1) does not apply in respect of amounts deemed to be held in frust under subsection
227U4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
(2.1) of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision™),
nor does it apply in respeet of amounts deemed to be held in trust under any law of a province that creates a
deemed trust the sole purpose of which is to ensure remittance to Her Majesty in right of the province of amounts
deducted or withheld under a law of the province if

(a) that law of the province imposes a tax similar in nature to the tax imposed under the /ncome Tax Actf and
| the amounts dedueted or withheld under that law of the province are of the same nature as the amounts re-
" ferred to in subsection 227(4) or (4.1) of the /ncome Tax Act, or

(b) the provinee is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the
Canada Pension Plan, that law of the province establishes a "previncial pension plan” as defined in that
subsection and the amounts deducted or withheld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, despite
any Act of Canada or of a province or any other law, deemed to have the same effect and scope against any
creditor, however secured, as the corresponding federal provision.

Excise Tax Act, R.S.C. 1985, ¢. E-15 (as at December 13, 2007)

222. (1) |Deemed] Trust for amounts collected — Subject to subsection (1.1), every person who collects an
amount as or on account of tax under Division 11 is deemed, for all purposes and despite any security interest in
the amount, to hold the amount in trust for Her Majesty in right of Canada, separate and apart from the property of
the person and from property held by any secured creditor of the person that, but for a seeurity interest, would be
property of the person, until the amount is remitted to the Receiver General or withdrawn under subseetion (2).

(1.1) Amounts colected before bankruptey — Subsection (1) does not apply, at or after the time a person
becomes a bankrupt (within the meaning of the Bankruptey and Insolvency Act), to any amounts that, before that
time, were collected or became collectible by the person as or on account of tax under Division IL

(3) Extension of trust — Despite any other provision of this Act (except subsection (4)), any other enaetment of
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Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time
an amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Reeeiver
General or withdrawn in the manner and at the time provided under this Part, property of the person and property
held by any secured creditor of the person that, but for a security interest, would be property of the person, equal
in value to the amount so deemed to be held in trust, is deemed

(a) to be held, from the time the amount was colleeted by the person, in frust for Her Majesty, separate and
apart from the property of the person, whether or not the property is subject to a security interest, and

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or
not the property has in fact been kept separate and apart from the estate or property of the person and whether
or not the property is subject to a security interest

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property
or in the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to ali
security interests.

Bankruptcy and Insolvency Act, R.5.C. 1985, ¢. B-3 (as at December 13, 2007)
67. (1) Property of bankrupt — The property of a bankrupt divisible among his creditors shall not comprise
(a) property held by the bankrupt in trust for any ether person,

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in
the province within which the property is situated and within which the bankrupt resides, or

(b.1) such goods and services tax credit payments and preseribed payments relating to the essential needs of
an individual as are made in prescribed circumstances and are not property referred to in paragraph (o) or (b),

but it shall comprise

(c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or
devolve on him before his discharge, and

(d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his
own benefit.

(2) Deemed trusts — Subject to subsection (3), notwithstanding any provision in federal or provincial legislation
that has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be
regarded as beld in trust for Her Majesty for the purpose of paragraph (1)(@) unless it would be so regarded in the
absence of that statutory provision.

(3) Exceptions — Subseetion (2) does not apply in respeet of amounis deemed to be held in trust under subsection
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or
2.1 of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision”) nor
in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole
purpose of which is to ensure remittance to Her Maiesty in right of the province of amounts deducted or withheld
under a law of the province where
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(a) that law of the province imposes a tax similar in nature to the tax imposed under the /ncome Tax Act and
the amounts deducted or withheld under that law of the province are of the same nature as the amounts re-
ferred to in subsection 227(4) or (4.1) of the fncome Tax Act, or

(b) the province is a "province providing a comprehensive pension plan” as defined in subsection 3(1) of the
Canada Pension Plan, that law of the province establishes a "provincial pension plan” as defined in that
subsection and the amounts deducted or withbeld under that law of the province are of the same nature as
amounts referred to in subsection 23(3) or (4) of the Canada Pension Plan,

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, not-
withstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope f
against any creditor, however secured, as the corresponding federal provision,

86. (1) Status of Crown claims — In relation to a bankruptcy or proposal, all provable claims, including secured
claims, of Her Majesty in right of Canada or a province or of any body under an Act respecting workers' com- ;
pensation, in this section and in section 87 called a "workers' compensation body", rank as unsecured claims. :

{3) Exceptions — Subsection {1) does not affect the operation of
(a) subsections 224(1,2) and (1.3} of the Jncome Tax Act,

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection
224(1.2) of the fncome Tax Aet and provides for the collection of a contribution, as defined in the Canada
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance
Act, and of any related interest, penalties or other amounts; or

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the /ncome Tax
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any re-
lated interest, penalties or other amounts, where the sum

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax
similar in nature to the income tax imposed on individuals under the fncome Tax Act, or

{ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province
providing a comprehensive pension plan” as defined in subsection 3(1) of the Canada Pension Plan and
the provincial legisiation establishes a "provincial pension plan" as defined in that subsection,

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as
subsection 224(1.2) of the fncome Tax Act in respect of a sum referred to in subparagraph (¢){i), or as subsection
23(2) of the Canada Pension Plan in respect of a sum refetred to in subparagraph (¢)(ii), and in respect of any
related interest, penalties or other amounts.

1. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the circumstances.
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EN1 Section 11 was amended, effective September 18, 2009, and now states:

FN2 The amendments did net come info force untii September 18, 2009.

END OF DOCUMENT
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