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In brief 

The IRS on November 22 issued a proposed update and revision of the revenue procedure governing 

advance pricing agreements (APAs).  The proposed revenue procedure was issued for the purpose of 

soliciting public comments and will not be finalized and effective until the comments are considered.  

Comments on the proposed revenue procedure are requested by March 10, 2014. 

The proposed revenue procedure contains revisions that are intended to be practical as well as to reflect 

the recent structural changes in the Advance Pricing and Mutual Agreement (APMA) program.  In 

particular, the stated goals of the proposed revenue procedure, as set forth in the preamble, are to 

"improve clarity, readability, and organization" of previous guidance, and to reflect the 2010 

establishment of the Large Business & International Division and the 2012 consolidation of the APA 

program into the Office of Competent Authority, creating the APMA program. (For prior coverage, see 

WNTS Insight, “IRS focuses on permanent establishment issues; creates combines APA-MAP office,” 

August 5, 2011.) 

The proposed revenue procedure would:  

 impose additional requirements regarding upfront disclosure during the APA process (including 

mandatory pre-filing conferences in certain situations),  

 encourage and in some cases mandate rollback of transfer pricing methods (TPMs) to years prior to 

the APA term, and  

 significantly reinforce the IRS’s strong preference for bilateral APAs by permitting unilateral APAs 

only in extremely limited circumstances if a treaty country is involved in the covered transaction.  

In addition to administrative and procedural changes, the IRS notes in the preamble that the proposed 

revenue procedure would "effect a limited number of significant substantive changes" regarding the 

administration of APAs.  Given the recent success of the APMA program in improving its efficiency, it is 

hoped that the new revenue procedure, when finalized, will further speed the APA process and ease 

burdens on both taxpayers and APMA resources.  Nevertheless, it is immediately apparent that the 

revenue procedure would impose significantly more information production requirements on taxpayers 

wishing to participate in the APA process than in the past.        

 

http://www.pwc.com/en_US/us/washington-national-tax/newsletters/wnts/assets/pwc-irs-focusespermanent-establishment-issues.pdf
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In detail 

The proposed revenue procedure, 
issued as part of Notice 2013-79, 
would update and supersede Rev. 
Proc. 2006-9, as modified by Rev. 
Proc. 2008-31.  Among the more 
significant changes that would be 
made are the following.  

Pre-filing memoranda and 

conferences 

Current APA procedures provide a 
flexible process for pre-filing 
conferences.  One key feature under 
current procedures is that pre-filing 
conferences are optional (at the 
discretion of the taxpayer), and not 
mandatory. The purpose of the pre-
filing conference is to provide a 
taxpayer with an opportunity to 
obtain feedback from IRS APMA 
personnel before the taxpayer files an 
APA request.  These pre-filing 
conferences under current procedures 
may be held on a named basis or on 
an anonymous basis.    

The proposed revenue procedure 
generally would continue these pre-
filing conference procedures, but also 
would impose more rigid 
requirements, including mandatory 
pre-filing conferences in some 
circumstances.  Specifically, the 
proposed revenue procedure would 
first encourage, and in some cases 
require, taxpayers to submit a pre-
filing memorandum prior to filing an 
APA request.  The pre-filing 
memorandum would be mandatory 
for all taxpayers seeking a unilateral 
APA to cover an issue that otherwise is 
eligible for coverage by a bilateral or 
multilateral APA.  A pre-filing 
memorandum would also be 
mandatory for taxpayers seeking to 
file an abbreviated APA request 
(discussed further below) or if the 
APA request involves:  

 a license or other transfer of 

intangibles in connection with, or 

the development of intangibles 

under, an intangible development 

arrangement,  

 a global trading arrangement, 

defined as any arrangement 

involving multiple associated 

enterprises that deal in securities 

and/or other financial products, 

including ancillary activities’ or 

 unincorporated branches, pass-

through entities, hybrid entities, or 

entities disregarded for U.S. tax 

purposes.   

In all other cases, pre-filing 
memoranda would be "generally 
recommend[ed]." Unlike current 
options for pre-filing meetings and 
optional pre-filing memoranda, the 
APMA program would not accept 
anonymous pre-filing memoranda 
when such memoranda are required. 

In addition to the procedural 
information normally requested by 
the APMA program as part of a pre-
filing conference, a pre-filing 
memorandum also would be required 
to include “covered issue diagrams” 
(in the case of required pre-filing 
memoranda).  A covered issue 
diagram is a new concept for APA 
requests.  The information required to 
be included in a covered issue 
diagram is described below under 
increased information requirements 
in APA submissions. 

These new procedures would 
represent a significant change from 
current procedures, which permit but 
do not require a pre-filing conference.     

Observation:  The goal of the 
revised pre-filing procedures is to 
enhance the efficiency of the APA 
process by giving the APMA program 
the opportunity to weigh in, before an 
APA request is filed, on issues it 
considers particularly complex.  The 
new mandatory pre-filing procedures 

would require IRS and taxpayer 
resources to participate in additional 
meetings, which may not necessarily 
enhance the overall efficiency of the 
APA process.         

Abbreviated APA requests 

While generally requiring much 
greater information, the proposed 
revenue procedure introduces the 
concept of filing an abbreviated APA 
request in certain circumstances.  
Abbreviated APA requests may be 
permitted for renewals, Competent 
Authority cases (discussed further 
below), and small-business APAs.  In 
an abbreviated APA request, the 
taxpayer would be authorized by the 
pre-file process to omit information, 
documents, or content otherwise 
required by the proposed revenue 
procedure.  The proposed revenue 
procedure does not list the 
information to be excluded, 
intimating that the omission of 
specific information would need to be 
explicitly defined by the APMA 
program.   

To be eligible to file an abbreviated 
APA request, a taxpayer must file a 
pre-filing memorandum.  In the case 
of renewals and Competent Authority 
cases, the issues and circumstances 
surrounding the proposed APA years 
must be "reasonably expected to be 
substantially the same" as such factors 
surrounding the years covered by the 
original APA or by the Competent 
Authority case.  

Observation: The IRS will have to 
provide guidance as to what 
constitutes an abbreviated APA 
request for a taxpayer at the pre-filing 
conference.  Until now, the IRS have 
often provided reserved feedback 
during pre-filing conferences due to 
the hesitancy of the IRS to offer an 
opinion without seeing an actual APA 
submission that contains all of the 
facts surrounding a covered 
transaction.  The proposed revenue 
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procedure would put more of a burden 
on the IRS and a taxpayer to agree 
upfront on what an abbreviated APA 
submission would include.  Taxpayers 
would need to be prepared to submit 
an outline to the IRS at this pre-file 
meeting describing, in detail, the 
proposed contents of the abbreviated 
APA submission.     

Mandatory rollbacks and scope 

expansions  

Under current APA procedures, a 
taxpayer may request a rollback of an 
APA transfer pricing method to 
resolve the same transfer pricing issue 
in a prior tax year at any time during 
the APA process.  The decision 
whether to grant such a rollback 
request generally rests with the field 
office with examination jurisdiction 
over the taxpayer, although the APMA 
office ultimately makes the final 
determination in a bilateral case as 
part of the bilateral mutual agreement 
process.  In addition, current APA 
procedures encourage the IRS 
examination teams to apply the APA 
transfer pricing methodology to 
resolve open tax years that are not 
included in the APA term.     

Consistent with current guidance, the 
proposed revenue procedure would 
encourage a taxpayer to expand the 
scope of its APA request to include an 
APA rollback "when a comprehensive 
resolution of coverable issues would 
further the interests of sound tax 
administration." However, the 
proposed revenue procedure goes a 
step further and provides that "APMA 
may also condition its acceptance of 
an APA request upon the taxpayer's 
agreement to roll back … where APMA 
has clear interests in doing so and the 
taxpayer does not offer clear reasons 
against doing so." This change would 
grant the APMA program greater 
jurisdiction over the covered matter -- 
the APMA program currently has no 
jurisdiction or delegated authority 
over non-APA years.  A mandatory 
rollback cannot be imposed under the 

current procedures, but only under 
regularly applicable non-APA 
procedures (such as an examination).    

The proposed revenue procedure also 
would encourage taxpayers to expand 
the scope of proposed APAs to include 
"all relevant coverable issues." As with 
rollbacks, "APMA also may condition 
acceptance of an APA request upon 
the taxpayer's agreement to include 
such other issues among the covered 
issues." This expansion indicates 
APMA's desire to expand the scope of 
APAs not only in terms of years, but 
also in terms of issues covered.  Under 
current procedures, the APMA 
program sometimes insists on a wider 
scope when it finds it necessary to 
allow a reliable analysis of the covered 
transaction (e.g., when there are other 
interrelated transactions).  The 
proposed revenue procedure would 
broaden the authority of the APMA 
program in this area.   

Increased coordination with 

Competent Authority requests 

Under the proposed revenue 
procedure, the APMA program also 
could require a taxpayer that has 
sought assistance in a Competent 
Authority case to pursue Accelerated 
Competent Authority Procedures 
(ACAP) to extend the jurisdiction of 
the matter to other tax years not 
covered by the APA term.  Under 
ACAP, generally a Competent 
Authority resolution for certain years 
can be extended to cover subsequent 
years in which the same issue arises.   

The proposed revenue procedure also 
would encourage the taxpayer to 
extend the jurisdiction of the 
Competent Authority matter to 
include APA years, and would induce 
greater coordination of Mutual 
Agreement Procedure (MAP) cases 
and APAs by providing for 
abbreviated APA requests when the 
issues and circumstances surrounding 
the proposed APA years are 
"reasonably expected to be 

substantially the same" as the factors 
surrounding the years covered by the 
Competent Authority case.   

Increased emphasis on bilateral 

APAs 

The proposed revenue procedure 
highlights APMA's preference for 
bilateral and multilateral APAs over 
unilateral APAs.  The proposed 
revenue procedure would advise that 
"APMA may reject a unilateral APA 
request if accepting it would be 
inconsistent with procedures and 
practices established with particular 
treaty partners." Further, as discussed 
above, taxpayers seeking unilateral 
APAs that involve tax treaty partners 
would be required to file mandatory 
pre-filing memoranda.  These 
proposed procedures thus reinforce 
APMA’s strong preference for 
avoiding unilateral resolutions in 
cases involving a treaty partner.  
Current guidance also seeks to 
encourage bilateral and multilateral 
APAs to "minimize taxpayer and 
governmental uncertainty and 
administrative cost." 

Under the proposed revenue 
procedure, APMA may invite or 
require taxpayers to make 
presentations jointly to the U.S. and 
foreign competent authorities during 
the APA process, depending on the 
interest of the foreign competent 
authority in participating in such 
presentations.  While there is a 
current preference for bilateral APAs, 
the APMA program still has been 
willing to accept unilateral APA 
requests when a taxpayer presents 
good reasons for foregoing an 
otherwise available bilateral process.  
The more stringent requirements 
(such as mandatory pre-filing 
memoranda) in these types of cases 
under the proposed revenue 
procedure would appear to make it 
less likely that the APMA program 
would make such exceptions.  



WNTS Insight 

 
 

4 pwc 

Observation: While joint 
presentations before the U.S. and 
foreign competent authorities 
currently are not uncommon, 
formalizing such actions and making 
them the norm, depending on the 
preference of the foreign competent 
authority, is a welcomed change.  
Joint presentations should decrease 
the compliance burden on taxpayers 
and help advance resolution of APAs 
by ensuring that both competent 
authorities have a common 
understanding of the underlying facts.   

Increased information 

requirements in APA submissions 

The proposed revenue procedure 
would significantly expand the 
information required to be included in 
APA submissions.  In addition to the 
information currently required by 
Rev. Proc. 2006-9, the proposed 
revenue procedure would require 
inclusion of the worldwide gross 
revenue of the controlled group in any 
business lines that are outside the 
scope of the proposed covered issue.   

The proposed revenue procedure also 
would introduce a new concept — 
"covered issue diagrams" — and 
require that APA requests include 
these diagrams and an accompanying 
discussion regarding the "legal 
structure, tax structure, business unit 
structure, intercompany flows, and 
value chain of the controlled group 
and the proposed covered group." As 
with the lines of business, this 
information would have to be 
provided for the entire controlled 
group, not only for the parties to the 
covered issue.  Covered issue 
diagrams also would have to include 
organization charts identifying 
executive-level functional or 
occupational roles within the business 
units of the covered group, including 
names of individuals occupying these 
positions and headcounts for the 
business units.  The covered issue 
diagrams must be similar to and with 
a degree of detail no less than that 

found in the diagrams accompanying 
the case studies in the report on 
income shifting and transfer pricing 
prepared by the staff of the Joint 
Committee on Taxation (available at 
https://www.jct.gov/publications.htm
l?func=startdown&id=3692).   

Observation: The change in 
nomenclature from "covered 
transaction" to "covered issue" and 
from "parties to the proposed covered 
transactions" to "covered group," 
reflects the expanded scope of 
information that would be required by 
the proposed revenue procedure as 
well as a desire for increased scrutiny 
of members of a controlled group 
making an APA request. (Compare 
Rev. Proc. 2006-9 sections 2.04 and 
4.03(5) with the proposed rev. proc. at 
section 1.01.) This increased scrutiny 
reflects the recent trend of APMA 
personnel conducting more functional 
analysis interviews of key executives 
within a controlled group.  Further, 
some of the required information 
seems to mirror the goals of recent 
international efforts to move to 
country-by-country reporting for 
transfer pricing purposes. 

Administrative procedures 

The proposed revenue procedure 
makes several other administrative 
changes to the way APAs are 
requested and administered.  Under 
the proposed revenue procedure, 
post-APA submission procedures and 
payment of the APA user fee through 
www.pay.gov are formalized.  The 
following is a summary of some of the 
changes and updates to Rev. Proc. 
2006-9 contained in the proposed 
revenue procedure: 

 Requires consent agreements to 

extend the period of limitations for 

assessment of tax for each 

proposed APA year and each 

proposed APA rollback year; 

 Requires bilateral and multilateral 

APA requests to be filed within 60 

days of filing equivalent requests 

with foreign tax administrations; 

 Requires explicit statement 

authorizing or not authorizing the 

APMA Program to communicate 

with the taxpayer's representatives 

through encrypted e-mail 

communications.  In the case of 

denial of such authorization, an 

explanation for the denial is 

required; 

 Clarifies that a complete APA 

request will be a factor in 

determining whether a taxpayer 

has met the documentation 

requirements of Reg. sec. 1.6662-

6(d)(2)(iii) for the proposed APA 

years; 

 Clarifies that the APMA Program's 

decision whether an APA request is 

complete or to deny, suspend, or 

terminate assistance is not subject 

to administrative review; 

 Clarifies that mandatory 

arbitration may apply to certain 

bilateral or multilateral APA 

requests if mandatory arbitration is 

provided for in the applicable U.S. 

tax treaty; and 

 Alters the small-business APA 

requirements so that sales 

revenues of the controlled group 

must be less than $500 million in 

each of the group's three most 

recent years and that the covered 

issue cannot involve intangible 

property arising from or related to 

an intangible development 

agreement.  

Observation: The requirement that 
bilateral and multilateral APA 
requests be filed within 60 days of the 
foreign APA request's filing may 
accelerate the administration of 
requests involving certain treaty 
partners.  The deadline for filing APA 
submissions in countries such as 

https://www.jct.gov/publications.html?func=startdown&id=3692
https://www.jct.gov/publications.html?func=startdown&id=3692
http://www.pay.gov/
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Japan, the country with which the 
United States executed the most APAs 
in 2012, is before the beginning of the 
first proposed APA year.  The 
proposed procedure therefore would 
accelerate the deadline for filing of a 
U.S.-Japan APA submission in the 
United States over current 
procedures, which permit a U.S. APA 
to be filed up to 120 days after the due 
date (including extensions) of the tax 
return for the first APA year.  In 
addition, under the proposed revenue 
procedure, taxpayers would be well 
advised to request the IRS to make a 
determination at the early stages of 
the APA process as to whether the 

APA submission qualifies as a 
“complete APA request” for purposes 
of determining if a taxpayer has met 
the requirements of Reg. sec. 1.6662-
6(d)(2)(iii).   

The takeaway 

Overall, the proposed revenue 
procedure would reflect the more 
streamlined APA structure 
implemented by the IRS and would 
establish some new procedures 
intended to bring overall efficiencies 
to the process.  At the same time, 
however, it would impose new upfront 
burdens on taxpayers seeking to 
obtain an APA.   

While the APMA Program recently 
has enjoyed better results in 
processing APA submissions and 
taxpayers have shown renewed 
confidence in the APA process (as 
seen in the increase in the number of 
APA submissions filed), it remains to 
be seen what effect, if any, these 
additional requirements would have 
on both the processing time and 
interest levels in APAs.  At a 
minimum, it is clear that the new 
proposed revenue procedure 
demonstrates the IRS’s continued 
commitment to the APA process. 
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