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In brief 

The Large Business & International Division (LB&I) of the Internal Revenue Service (IRS) has indicated 

that it is revamping the audit process, a key element of which will be a new Information Document 

Request (IDR) enforcement process that is expected to officially go into effect on January 1, 2014.  LB&I 

employees completed mandatory training on the new procedures on September 30, 2013.  Although 

issuance of a public directive on the new procedures has been delayed, we understand some examination 

teams are already attempting to use the new process.  The new procedures significantly reduce the 

examination team’s discretion in extending IDR deadlines and introduce a mandatory three-step 

enforcement process characterized by tight deadlines and culminating in the issuance of a summons 

where IDR deadlines are not met.      

 

In detail 

Changes to IDR enforcement 

process 

On June 18, 2013, the Acting 
LB&I Commissioner issued a 
directive to LB&I employees 
announcing that for all IDRs 
issued after June 30, 2013: (1) 
the IDRs must be issue focused, 
(2) the IDRs must be discussed 
with the taxpayer in advance, 
and (3) the taxpayer and the 
examiner should discuss a 
reasonable timeframe for 
responding to an IDR.  The 
directive also stated that 
changes to the enforcement 
process would be announced in 
the coming months.  See WNTS 
Insight: Recent IRS directive 
aims to improve Information 
Document Request process.   

LB&I has indicated it intends to 
move toward a rigid framework 
for IDR enforcement, essentially 
removing discretion from LB&I 
employees in managing IDR 
timing and responses after an 
IDR has been issued.  The IRS 
has stated that the new 
procedures are meant to ensure 
that LB&I consistently manages 
the information gathering 
process with as little delay as 
possible during an examination.  
Front-end planning is intended 
by LB&I to result in a precisely 
drafted IDR that will be timely 
responded to by a taxpayer.  
LB&I Commissioner Heather 
Maloy recently emphasized in a 
public forum that all IDRs will 
be ‘negotiable’ under the new 
exam process. 

However, the new procedures 
appear to create an enforcement 
process that gives little 
consideration to circumstances, 
planned or unplanned, that 
could arise after the front-end 
planning and issuance of an 
IDR.  Taxpayers should be 
diligent from the beginning of 
an exam to ensure that IDRs are 
drafted with detail and are 
issue-focused and that the 
response date for an IDR is 
achievable. 

During the summer of 2013, all 
LB&I examiners participated in 
mandatory training on new IDR 
enforcement procedures, which 
were originally scheduled to go 
into effect on October 1, 2013.  
Publication of a directive on the 
procedures has been delayed, 
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and Maloy has indicated that the new 
procedures will be effective January 1, 
2014.  

The training outlined a new three-step 
enforcement process for LB&I 
examiners to implement once an IDR 
is deemed ‘delinquent.’  

Step 1:  As soon as possible after an 
IDR deadline has passed, the case 
manager should contact the taxpayer 
to discuss what items remain 
outstanding with respect to a 
particular IDR. No later than 10 
calendar days after the IDR response 
date, a ‘Delinquency Notice’ must be 
delivered to the taxpayer.  There are 
no exceptions to this process.  In the 
Delinquency Notice, the case manager 
can provide up to 15 additional 
calendar days from the issuance of the 
Delinquency Notice for the taxpayer to 
respond to the IDR before further 
enforcement.  Additional extensions 
beyond that may only be granted ‘in 
extreme and unusual circumstances’ 
by the Territory Manager.  Chief 
Counsel will be notified of the 
issuance of the Delinquency Notice.   

Step 2:  If the taxpayer does not 
provide a complete IDR response 
within the time frame set by the 
Delinquency Notice, a ‘Pre-Summons 
Letter’ will be issued by the Territory 
Manager.  Chief Counsel will 
participate in the preparation of the 
letter.  Significantly, the letter is to be 
issued to the ‘next level of taxpayer’s 
management’ (e.g., the taxpayer’s 
chief financial officer (CFO)).  The 
Pre-Summons Letter gives the 
taxpayer 10 calendar days from the 
issuance of the letter to respond and 
complete the IDR.   

Step 3:  If a taxpayer does not 
provide an IDR response with 10 days 
of the Pre-Summons Letter, a 
summons is prepared and issued.  
Failure to respond to a summons 
could ultimately end in Chief Counsel 

requesting that the Department of 
Justice seek summons enforcement in 
the respective Federal district court.  
It bears noting that the process 
becomes public at this point and 
therefore may garner media attention.      

The rigidity of the three-step process 
is further elaborated in ‘scenarios’ 
provided during the training.  In the 
one scenario, despite the taxpayer’s 
request for a 60 day response time to 
an IDR and the discussion of the 
obstacles to obtaining the requested 
documents in less time, the examiner 
sets a 15 day response time.  The 
scenario unfolds with the 
‘enforcement process’ being 
implemented, even as the taxpayer 
asserts at every step he is working on 
obtaining the documents and had 
always stated that the documents 
could not be provided in 15 days.  The 
enforcement process is stopped once 
the taxpayer provides the requested 
information.   

The IRS’ stated goals are highlighted 
in this scenario: the examiner 
maintains control of the IDR process, 
discretion is removed from the 
process, and the deadlines are firm.  
But the scenario arguably falls short of 
another stated goal of working with a 
taxpayer on the front-end of IDR 
issuance: there is no consideration of 
the taxpayer’s constraints in obtaining 
the documents in 15 days and there is 
no compromise on a deadline for the 
IDR, notwithstanding the training 
materials’ statement that “[d]ue dates 
need to be both reasonable and 
realistic taking into account the 
complexity of the IDR and [the] 
taxpayer’s history.”  

Observations 

The IRS’ new procedures on IDRs will 
necessitate taxpayer participation in 
IDR drafting and issuance from the 
very beginning of an examination.   

 Taxpayers should address IDR 

management at the opening 

examination conference, informing 

examiners of resource limitations 

and time constraints so that 

reasonable and achievable 

deadlines are set for IDR 

responses.  

 Taxpayers should have active and 

continuous conversations with 

examiners about the issues of the 

examination; a taxpayer should be 

open to providing particular 

business and operational details to 

assist an examiner in drafting 

‘issue-focused’ IDRs.   

 Additionally, taxpayers should be 

prepared to immediately elevate an 

unresolvable issue with an 

examiner to LB&I management, as 

the enforcement procedures 

remove significant discretion from 

the examiner with respect to IDR 

management.  In particular, 

taxpayers should immediately 

elevate their concerns if an IDR is 

issued that does not meet the new 

issue-focused requirements or 

imposes an unreasonable deadline.   

 Finally, tax directors should 

consider discussing these new 

procedures with their superiors 

and other interested parties (e.g., 

the CFO, chief executive officer, or 

relevant board committee), to 

ensure that they are aware of the 

possibility that the IRS may seek to 

discuss a pre-summons letter with 

them. 

The enforcement procedures require 
more and earlier involvement of LB&I 
management and Chief Counsel.  
When an examiner seeks to enforce a 
delinquent IDR, each enforcement 
step requires the involvement of a 
higher level of LB&I management, 
again highlighting the removal of the 
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examiner’s discretion in IDR 
management.  Additionally, unlike 
past procedures that required Chief 
Counsel involvement only in 
connection with the issuance of a 
summons, the new IDR procedures 
bring Chief Counsel into the process at 
the Delinquency Notice stage, with the 
explicit purpose of considering what 
information might be ‘summonsable.’  
Agents have been trained to document 
each step of the process and taxpayers 
would be well-advised to do the same 
with a view toward defending a 
possible summons enforcement 
proceeding.  

Although it remains to be seen 
whether the final directive conforms 
to the LB&I training materials, the 
training materials raise a number of 
concerns and unanswered questions.  
First, the training materials imply that 
all IDR response delays are fully 
attributable to and within the control 
of the taxpayer.  The training does not 
consider the real-world time 
constraints placed on taxpayers, 
particularly taxpayers with complex 
global business structures.  Similarly, 
the procedures seem to assume that 
by going over the head of the front-
line taxpayer employee, challenges in 
receiving timely responses will be 
eliminated and summonses avoided. 

Second, although procedural 
discretion has been removed from the 
control of the examiner, determining 
whether the taxpayer has provided an 
‘incomplete’ IDR response appears to 
remain under an examiner’s 
discretion.  The training materials 
provide no framework for defining an 
incomplete IDR response, other than 

stating an IDR is either complete or 
delinquent, with no middle ground.  
The new procedures also do not 
provide a time frame for the agent to 
identify deficiencies in the response 
and arguably do not allow a taxpayer a 
reasonable opportunity to correct or 
challenge a delinquency 
determination before a Delinquency 
Notice is issued.  Nor do the training 
materials address what level of 
discretion an examiner retains with 
respect to revoking or reissuing IDRs, 
or how IDR revocation and reissuance 
fit into the new procedures.   

Finally, despite Maloy’s public 
comments regarding a January 1, 
2014 effective date, we are aware of 
clients who have already received 
delinquency notices (new Letter 
5077).  The intended delay in 
implementation should be discussed 
with a client’s IRS team and elevated 
as necessary. 

Other changes to the audit 

process 

In addition to changing the IDR 
enforcement process, Maloy has 
indicated that other changes to the 
IRS audit process are in the works.  
These include: 

1. replacing the Quality Examination 
Process with a process that focuses 
more closely on issues and 
available resources at the 
commencement of an examination 

2. eliminating ‘continuous audits’ and  
the  Coordinated Industry Case 
designation 

3. possibly limiting the ability of 
taxpayers to submit claims for 

refund during the course of an 
examination. 

The takeaway 

The IDR procedures issued in June 
were the first step in the IRS’ current 
efforts to make audits more-issue 
focused and streamlined.  While those 
procedures were largely hailed as 
taxpayer-favorable, the anticipated 
IDR enforcement procedures clearly 
favor the IRS.  The procedures put 
considerable pressure on taxpayers to 
work proactively with their examiners 
to agree to IDR content and deadlines 
before they are issued and to elevate 
any concerns up the chain of IRS 
management using the IRS rules of 
engagement as soon as such issues 
arise.   

The IRS hopes that IDRs that comply 
with the procedures issued in June 
will avoid the need for enforcement, 
but there are bound to be situations 
where changes in circumstances make 
it impossible to meet ‘agreed-upon’ 
deadlines.   

It remains to be seen whether the new 
process will result in an increase in 
actual summons enforcement 
proceedings in court, particularly 
given the practical limitations on the 
Department of Justice to institute 
enforcement proceedings for what 
could be a significant increase in 
summonses.  In the meantime, 
taxpayers need to be prepared to 
operate in the new environment 
beginning January 1, 2014.
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Let’s talk   

For a deeper discussion of how this might affect your business, please contact: 

US Tax Controversy and Regulatory Services 

Liz Askey 
+1 202 414 1322 
elizabeth.askey@us.pwc.com 

Kevin Brown 
+1 202 346 5051 
kevin.brown@us.pwc.com 

Gary Wilcox 
+1 202 312 7942 
gary.wilcox@us.pwc.com 

 
Lou Carlow 
+1 213 356 6319 
louis.e.carlow@us.pwc.com 
 
Joanne Betts MacDonald 
+1 617 530 5476 
joanne.b.macdonald@us.pwc.com 

 
Keith Jones 
+1 202 346 5142 
keith.m.jones@us.pwc.com  
 
Joe Maselli 
+1 646 471 5156 
joseph.f.maselli@us.pwc.com 
 

 
Linda Stiff 
+1 202 312 7587 
linda.stiff@us.pwc.com 
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