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IRS provides additional guidance 
regarding limitations on 
communications between Appeals, 
Chief Counsel attorneys 

Chief Counsel Notice CC-2012-010 (May 10, 2012) provides guidance on the updated 
rules regarding ex parte communication between IRS Chief Counsel attorneys and 
IRS Appeals employees.   The updated rules regarding permissible and impermissible 
ex parte communications between Appeals employees and other IRS personnel are 
set forth in Rev. Proc. 2012-18, issued earlier this year. (For coverage of Rev. Proc. 
2012-18, see WNTS Insight, "IRS revises limitations on communications between 
Appeals, other IRS staff," March 5, 2012.) 

Ex parte communications, whether verbal or written, are those between Appeals and 
other IRS service functions without the taxpayer or the taxpayer's representative 
being given an opportunity to participate.  These communications are prohibited to 
the extent they appear to compromise the independence of Appeals.   

Observation:  This definition allows administrative actions, such as an electronic 
database inquiry, and allows communications between Appeals employees and non-
originating functions such as Criminal Investigation, the Competent Authority, and 
the Taxpayer Advocate Service.  (Originating functions include Examination, 
Collection, and Service Center functions.) 

Background 

Section 1001(a) of the Internal Revenue Service Restructuring and Reform Act of 
1998 (RRA) established a statutory basis for an independent Appeals function.  To 
maintain its independence, the Appeals function prohibits communications between 
Appeals personnel and other IRS employees to the extent that such communications 
appear to compromise the independence of Appeals.
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The Office of Appeals is available to all taxpayers with unagreed examination results 
and collection actions that wish to avoid litigation.   

The Office of Chief Counsel serves as the legal advisor to the IRS Commissioner and 
his officers and employees, including the Office of Appeals.  Chief Counsel provides 
advice on matters of interpretation, administration, and enforcement of the internal 
revenue laws and related statutes.  Appeals employees can request advice from 
Counsel to be used as a factor in the consideration of a case.   Appeals employees are 
not bound by the legal advice obtained from Counsel.      

Observation:  It is important to note that only Appeals employees have the 
authority to apply hazards of litigation to their cases.  Advice rendered by Counsel is 
not binding on Appeals.  Rather, Appeals employees remain ultimately responsible 
for evaluating the strengths and weaknesses of their cases. 

In addition to issuing guidance such as Rev. Proc. 2012-18 and Notice CC-2012-010, 
the IRS plans to revise the Internal Revenue Manual to provide additional guidance 
regarding ex parte communications and to provide training to all affected functions. 
Appeals will consider implementing a mechanism to track breaches of the ex parte 
communication rules. 

Chief Counsel Notice CC-2012-010 

Counsel communications subject to ex parte rules 

Section 2.06(1) of Rev. Proc. 2012-18 provides that Chief Counsel attorneys in the 
field should not communicate with Appeals on any issue with respect to which those 
attorneys provided advice or served as advocates on the issue on the case in question 
on behalf of the compliance function.  For example, if the examination function 
requests assistance from field counsel regarding a specific statute, that attorney 
would be prohibited from providing advice to Appeals on the same case and issue. 

Notice CC-2012-010 generally states that this restriction does not apply to reviewers 
and national office attorneys, except when functioning like a field docket attorney.    
Additionally, the restriction applies only while Appeals is evaluating the strengths 
and weaknesses of the specific issue in specific cases and the overall hazards of 
litigation for those cases.   

Counsel communications not subject to ex parte rules 

The ex parte rules do not apply to all communications between Chief Counsel and 
Appeals.  For example, most cases docketed in the Tax Court do not have ex parte 
protection.  Those cases are considered to be under the jurisdiction of the Tax Court. 

Reviews of statutory notices of deficiency prepared and issued by the Office of 
Appeals also do not have ex parte protection.  Statutory notices reflect the IRS's -- not 
just Appeals' -- determination of the tax liability that can be adjudicated in the court 
system.  Counsel is responsible for the legal theories and positions presented in 
statutory notices. Notice CC-2012-010 provides that providing advice on issues for 
inclusion in a statutory notice does not violate the ex parte rules.  

Observation:  It is important for taxpayers to understand that a statutory notice of 
deficiency reflects the IRS position and not the proposed Appeals settlement. 

Note: The principles discussed in Notice CC-2012-10 regarding statutory notices of 
deficiency apply to all notices Appeals sends to Counsel for review that set forth a 
final IRS determination and provides the taxpayer with an opportunity to seek 
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judicial review -- this includes notices of determination of worker classification, 
which can be significant for many large taxpayers. 

Breach of ex parte communication rules 

Notice CC-2012-010 is silent on potential cures for a breach of ex parte 
communication rules.  Section 2(7) of Rev. Proc 2012-18 directs Appeals to share 
written communications received ex parte and provide a response period to the 
taxpayer as a cure for the breach.   Appeals will request input from the 
taxpayer/representative regarding the appropriate remedy. The specific 
administrative remedy is in the sole discretion of Appeals. The deciding official will 
be a second-level manager. Generally, this would be the Appeals Area Director. 

Observation: If a breach of ex parte rules is discovered, the severity of the breach 
and its impact on the taxpayer must be assessed. Although there are no specific 
remedies, it is expected that Appeals will be sensitive to the appearance of a violation 
and work with the taxpayer to reach a resolution.  Rev. Proc. 2012-18 recommends 
input from the taxpayer or representative regarding an appropriate remedy. 

Observations 

Notice CC-2012-010 adds clarity and better defines the rules regarding permissible 
and non-permissible communications between Counsel and Appeals.   

There remains a concern regarding Counsel advocates not being considered covered 
by the ex parte rules with regard to issues in which the attorney advocates a position 
for compliance in a non-case-specific -- as opposed to a case-specific -- manner.   

Section 1 of Rev. Proc. 2012-18 states that Appeals will consider implementing a 
mechanism to track breaches of ex parte communication rules.  This tracking 
mechanism is not yet in place. Taxpayers and their representatives should consider 
bringing perceived breaches of the ex parte rules to the Appeals Area Director for a 
discussion of possible solutions.    
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