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US District Court issues mixed 
decision on disclosure of tax accrual 
workpapers 

June 17, 2013 

In brief 

Litigation lasting more than three years between the IRS and Wells Fargo over access to tax accrual 

workpapers has been resolved by the trial court.  On June 4, the US District Court for the District of 

Minnesota issued an opinion concluding that the IRS was entitled to an issue-by-issue identification of 

Wells Fargo’s uncertain tax positions (UTPs), but that the recognition and measurement analysis 

included in Wells Fargo’s tax accrual workpapers with respect to those UTPs was protected by the work 

product doctrine.  The court also concluded that the IRS was not entitled to tax accrual workpapers 

relating to Wells Fargo’s state and local UTPs and that certain email documents were protected by the 

attorney-client privilege. 

 

In detail 

During an examination of Wells 
Fargo’s 2007 and 2008 tax 
years, the IRS requested Wells 
Fargo’s tax accrual workpapers.  
After Wells Fargo failed to 
provide the requested 
documents, the IRS issued three 
summonses.  Wells Fargo asked 
the court to quash the 
summonses; the IRS sought to 
have the court enforce them.  
Wells Fargo contended that: 

 the IRS issued the 

summonses for an improper 

purpose; 

 much of the information 

sought was protected by the 

work product doctrine; 

 eight documents were 

protected by the attorney-

client privilege; and  

 information sought by the 

IRS with respect to Wells 

Fargo’s state and local tax 

returns and Wachovia 

Corporation was irrelevant 

and need not be produced.  

This case was factually driven.  
The court heard witness 
testimony from the IRS and 
Wells Fargo and received pre-
trial and post-trial briefs from 
both sides.  The court made 
hundreds of factual findings, 
many of which related to FIN 
48, including the recognition 
and measurement steps, the tax 
accrual workpaper process, the 
involvement of Wells Fargo’s 

attorneys in these processes, 
and the interaction of Wells 
Fargo with its external auditor, 
KPMG. 

Legal background 

Section 7602 authorizes the IRS 
to examine the books, papers, 
records or other data of a 
taxpayer and, if a taxpayer fails 
to comply with proper IRS 
requests, allows the IRS to issue 
a summons to compel 
production. In United States v. 
Powell, the Supreme Court 
established four criteria the IRS 
must establish to have a 
summons enforced:  

 the investigation is being 

conducted pursuant to a 

legitimate purpose;   
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 the inquiry may be relevant to that 

purpose; 

 the information sought is not 

already within the IRS's 

possession; and 

 the administrative steps required 

by the Code have been followed.   

While Section 7602 provides broad 
authority to the IRS, the Supreme 
Court in United States v. Bisceglia 
and United States v. Arthur Young 
noted that such authority remains 
subject to traditional privileges, such 
as the attorney-client privilege and the 
work product doctrine.  

In 1982, the IRS announced a ‘policy 
of restraint,’ stating that although it 
had broad authority to obtain a 
taxpayer's tax accrual workpapers, it 
would request tax accrual workpapers 
only in ‘unusual circumstances.’ The 
IRS modified the policy of restraint in 
2002 specifically with respect to listed 
transactions, and confirmed this 
policy in 2010 with the release of 
Schedule UTP. 

The Supreme Court established the 
work product doctrine in the 1947 
decision in Hickman v. Taylor; the 
doctrine subsequently was codified in 
the Federal Rules of Civil Procedure.  
The doctrine shields from disclosure 
documents and tangible things 
‘prepared in anticipation of litigation.’ 
Even greater protection is afforded 
‘opinion work product,’ which 
contains the mental impressions, 
conclusions, opinions, and legal 
theories concerning anticipated 
litigation.  The protection for work 
product is waived only to the extent 
that documents are intentionally 
disclosed to an adversary.   

Differing standards are used to 
determine whether a document is 
prepared in anticipation of litigation.  
For example, in United States v. El 
Paso, the Fifth Circuit held that for a 

document to be protected, the 
‘primary motivating purpose’ for the 
creation of the document must be to 
assist in litigation.  In contrast, several 
circuits, including the Eighth Circuit, 
have determined that a document is 
protected if it is created ‘because of’ 
litigation.   

Most recently, in United States v. 
Textron, the First Circuit articulated a 
requirement that the document must 
be created ‘for use’ in possible 
litigation and ultimately held that the 
work product doctrine did not protect 
the tax accrual workpapers at issue in 
that case.  The Supreme Court 
declined the opportunity to harmonize 
these various formulations of the work 
product doctrine when it denied 
certiorari in Textron in 2010.      

The court’s analysis and 

conclusions of law 

As noted above, Wells Fargo raised 
four reasons why it believed the 
summonses should be quashed. The 
court analyzed each of these 
contentions using the Powell 
standard.   

Legitimate purpose 

Wells Fargo argued the IRS lacked a 
legitimate purpose in issuing the 
summonses, noting that the IRS had 
other techniques for verifying the 
accuracy of its tax returns, including 
the Schedules M-3 and Forms 8886 
filed with the returns, and that the 
request violated the policy of restraint 
established by the IRS.  The court 
disagreed.  The court concluded that 
Wells Fargo’s tax returns were 
complex and that it had engaged in 
‘questionable tax practices in the past.’  
As a result, the court determined the 
IRS had a legitimate purpose in 
requesting the tax accrual workpapers 
to verify the accuracy of Wells Fargo’s 
tax return.  The court similarly 
rejected the contention that the 
summonses should be quashed 

because they violated the IRS’s policy 
of restraint.     

Work product doctrine 

The Eighth Circuit, to which the 
district court decision is appealable, 
has joined several other circuits in 
adopting the ‘because of’ standard to 
determine when documents are 
considered ‘prepared in anticipation 
of litigation.’ Eighth Circuit precedent 
also provides that aggregate case 
reserve information in a company’s 
documents was not work product 
because it did not reveal figures for 
individual items or directly reveal 
attorney thoughts.  Thus, in 
conformity with Eighth Circuit 
precedent, the district court 
concluded that Wells Fargo’s 
identification of UTPs and factual 
information related to those UTPs 
were not created in anticipation of 
litigation but rather in the ordinary 
course of business.  (Note: Much of 
this information now would be 
required to be reported on Schedule 
UTP.)   

More significantly, the court 
determined that Wells Fargo had 
established that the recognition and 
measurement analysis reflected in its 
tax accrual workpapers had been 
prepared in anticipation of litigation.  
Specifically, the court noted that 
“Wells Fargo was actively 
participating in litigation or IRS 
Appeals on many of the UTPs and, for 
others, such litigation appeared 
likely.”  The court concluded that the 
tax accrual workpapers reflected the 
legal analysis conducted by Wells 
Fargo attorneys and “allowing the IRS 
to access Wells Fargo’s recognition 
and measurement analysis . . . would 
provide a window into the legal 
thinking of Wells Fargo’s attorneys on 
active litigation strategy, running 
counter to the purpose of the work 
product doctrine.”   The court 
extended the work product protection 
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to the tax accrual workpapers created 
by KPMG, finding that the KPMG 
analysis “is closely tied to the analysis 
of Wells Fargo’s attorneys.” 

Having found the recognition and 
measurement analysis reflected in the 
tax accrual workpapers to be 
protected by the work product 
doctrine, those portions of the tax 
accrual workpapers would be 
protected unless the IRS showed 
extraordinary circumstances existed 
or that Wells Fargo had waived the 
work product protection.  The court 
first noted that the IRS had not 
explained why it had a significant 
interest in obtaining the opinion work 
product.   

The court then considered the IRS’s 
contention that Wells Fargo waived 
any protection when it shared the tax 
accrual workpapers with KPMG 
because, the IRS argued, the external 
auditor was an adversary, a potential 
adversary, or a conduit to an 
adversary.  The court rejected these 
contentions.  The court found no 
evidence that KPMG was an adversary 
or potential adversary of Wells Fargo, 
or a conduit to an adversary.  
Accordingly, the court concluded that 
no waiver of the work product 
doctrine occurred with respect to the 
recognition and measurement 
analysis reflected in the tax accrual 
workpapers.  

Attorney-client privilege 

Wells Fargo claimed eight e-mails 
were protected by the attorney-client 
privilege.  The court noted that at least 
one Wells Fargo in-house attorney 
was either a sender or recipient of 
each e-mail and those e-mails were 
not shared with KPMG.  The court 
also found that three of the e-mails 
related to draft tax accrual 
workpapers, including identification 
of UTPs, and drafts of UTP cover 
sheets containing recognition and 

measurement analysis attached for 
the purpose of securing legal advice.   

The court rejected the IRS’s argument 
that waiver occurred because the final 
draft of the tax accrual workpapers 
was disclosed to KPMG, finding that 
“the disclosure of a final draft of a 
document does not erase attorney-
client privilege that attached to earlier 
versions of the document.”  In 
addition, three of the emails discussed 
the applicability of the attorney-client 
privilege and work product doctrine to 
the tax accrual workpapers and 
contained detailed legal advice.  
Finally, two of the emails related to 
settlement of UTPs and contained 
legal analysis related to litigation.  All 
eight e-mails were found to be 
protected by the attorney-client 
privilege. 

Lack of relevance 

The court next addressed whether the 
IRS could summon tax accrual 
workpapers related to Wells Fargo’s 
state and local tax UTPs and tax 
accrual workpapers relating to 
Wachovia.  The court noted that the 
IRS failed to state a prima facie case 
that the state and local workpapers 
were potentially relevant.   

While the IRS argued there might be 
inconsistencies between positions 
taken on the federal return and those 
taken on the state and local returns, 
the court found that more than a mere 
allegation that an inconsistency might 
exist was required.  The court did not 
decide that state and local tax accrual 
workpapers could never be relevant, 
but it found that under the evidence 
presented, no relevance had been 
established.  Accordingly, the court 
determined that Wells Fargo was not 
required to produce these documents. 

With respect to the Wachovia tax 
accrual workpapers, the court noted 
that Wells Fargo’s acquisition of 

Wachovia closed on December 31, 
2008, and that Wachovia filed its own 
separate returns for the period under 
examination.  Because the court found 
the IRS failed to state a prima facie 
case in support of the disclosure, 
Wachovia’s workpapers were not 
required to be disclosed.   

The takeaway 

The district court decision in Wells 
Fargo further refines the boundaries 
of what may be protected by the work 
product doctrine, particularly in the 
context of tax accrual workpapers.   

The court held that, under the 
particular facts of the case, the work 
product doctrine did not protect Wells 
Fargo from being required to disclose 
the identity of its UTPs, the processes 
for identifying its UTPs, and some 
facts surrounding those UTPs.  The 
primary reason for the court’s 
conclusion is that such information 
was prepared in the ordinary course of 
business, and not in anticipation of 
litigation.   

However, the work product doctrine 
was held to protect Wells Fargo from 
being required to disclose certain 
information in the tax accrual 
workpapers because that information 
revealed the settlement analysis of its 
attorneys, its attorneys’ FIN 48 
measurement and recognition 
analyses, and its attorneys’ 
assessments of its likelihood of 
pursuing or prevailing in a dispute 
with the IRS.  Many observers 
therefore view the decision as a 
favorable development for taxpayers 
seeking to protect the analysis 
contained in their tax accrual 
workpapers in a post-Textron world.  
It is not known at this time whether 
the IRS will appeal this decision. 
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For a deeper discussion, please contact: 
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Corina Trainer 
202-414-1328 
corina.m.trainer@us.pwc.com 
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202-312-7942 
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202-414-1322 
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