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Deadline to file protective FICA 
refund claims, based on Quality 
Stores court decision, nears: 
April 15, 2012

 
The question of how to treat 
supplemental unemployment 
compensation benefits (SUB pay) for 
FICA tax purposes remains unresolved. 
Employers need to take action to 
preserve their right to a refund of FICA 
tax paid on SUB pay. 
 

Background 
 
In 2002, the Court of Federal Claims 
(Claims Court) decided a refund claim 
in favor of CSX determining that the 
definition of supplemental 
unemployment compensation benefits 
as defined for income tax withholding 
purposes also applied for FICA 
purposes. The definition applied by the 
Claims Court was significantly more 
expansive than the definition of SUB 
pay adopted by the IRS in revenue 
rulings. See CSX Corp. v. US, 52 Fed. 

Cl. 208 (Fed. Cl. 2002). In April of 
2008, the Federal Circuit overruled the 
Claims Court. See CSX v. US, 518 F.3d 
1328 (Fed. Cir. 2008).  
 
Thereafter, a District Court chose to 
review a Bankruptcy Court decision 
analyzing the identical legal issue and 
expressly came to the opposite 
conclusion as the Federal Circuit. See 
US v. Quality Stores, Inc., 424 B.R. 
237 (W.D. Mich. 2010) (Quality 
Stores). The IRS has appealed the 
Quality Stores decision to the US 
Court of Appeals for the Sixth Circuit. 
Briefs have been filed and oral 
arguments have been heard. However, 
a decision has not been rendered.  
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Protecting claims for 
benefits paid during 
2008 
 
Many employers have filed claims or 
protective claims for refund of FICA 
taxes for 2006 and 2007 based on the 
District Court's decision in Quality 
Stores. Employers wishing to continue 
to protect their right to file claims at a 
later date should file protective 
refund claims by April 15, 2012, 
for any FICA taxes associated with 
supplemental unemployment 
compensation benefits paid during 
2008.  
 

Protecting claims filed 
for years prior to 2008 
 
For prior years, the IRS denied the 
claims based on the Federal Circuit's 
decision in CSX. Specifically, many 
employers received a formal Notice of 
Denial and instructions regarding the 
employer's right to appeal the denial. If 
an employer does not seek to appeal 
the denial, the employer can file a suit 
for refund in federal court within two 
years of the Notice of Denial. In some 
cases, Employers filed administrative 
appeals with IRS challenging the 
denial of their claim. In these cases, the 
IRS is suspending the claims. This 
suspension does not impact the two 
year period for filing a suit for refund.  
 
 
 
 
 
 

Employers who have received Notice 
of Claim Denial letters or been 
notified by IRS that their claims have 
been suspended can execute an IRS 
Form 907, Agreement to Extend the 
Time to Bring Suit. In this way, the 
IRS and the employer can wait until 
the Sixth Circuit Court of Appeals 
decides the Quality Stores case. 
Following that decision, IRS Appeals 
will likely be in a better position to 
evaluate its settlement posture.  

 

Looking forward 
 
We continue to believe that unless 
supplemental unemployment 
compensation benefits satisfy the 
Service’s definition of such benefits as 
provided in Revenue Ruling 90-72, an 
employer should pay the employer’s 
share of FICA tax and withhold and 
remit the employee’s share on any 
involuntary severance payments, 
keeping in mind that it can file timely 
claims for refund of those taxes in the 
future. This recommendation is based 
on the premise that if an employer fails 
to withhold required FICA taxes, the 
employer can be held liable for those 
taxes. 
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If you need further assistance filing a protective claim, protesting 
the IRS denial of a CSX or Quality Stores claim, or completing a 
Form 907, please contact: 

 Kathy Mort   (412) 355-6064   kathy.mort@us.pwc.com 

Dan Boeskin   (202) 346-5240  daniel.boeskin@us.pwc.com 

Christine Flohr (202) 346-5294  christine.l.flohr@us.pwc.com

 

This document is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
 
SOLICITATION 

 
© 2012 PricewaterhouseCoopers LLP. All rights reserved. In this document, "PwC" refers to PricewaterhouseCoopers LLP, a Delaware 
limited liability partnership, which is a member firm of PricewaterhouseCoopers International Limited, each member firm of which is a 

separate legal entity.  
 


