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Will the Affordable Care Act 
threaten section 530 relief for 
independent contractors? 

 

The 2010 Patient Protection and 

Affordable Care Act (ACA) makes 

significant changes to this country's 

healthcare system. One feature of the 

ACA is to set up regulated insurance 

"exchanges" to create marketplaces 

where individuals and small 

businesses may purchase health 

coverage. Another mechanism created 

as part of the ACA efforts to expand 

individual coverage is an excise tax on 

large employers that fail to offer 

health coverage to their full-time 

employees.  

Lawmakers hope that most employers 

will find the expense of employee 

coverage more cost-effective than 

payment of the excise tax, which could 

be significant even if only one worker 

is misclassified as an independent 

contractor rather than as an employee.  

For employers that have obtained or 

otherwise rely on relief provided 

under section 530 of the Revenue Act 

of 1978 (section 530), the requirement 

to pay this excise tax could have 

significant implications on the use of 

section 530 relief 

Employee vs. 
independent contractor 
Whether an individual worker 

constitutes an employee or an 

independent contractor under 

common law is a factual question 

determined on a case-by-case basis. 

Because the determination often turns 

on specific facts, there are no bright 

lines to resolve the issue. The tax 

exposure associated with 

misclassification of a worker as an 

independent contractor can be 
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significant and the cost of prospective 

classification of an affected individual 

as an employee may be even higher.  

Section 530 operates to mitigate the 

cost of misclassification for some 

employers. If the requirements of 

section 530 are met, an employer that 

misclassifies employees as 

independent contractors (1) is not 

liable for the employment taxes 

associated with misclassifying the 

employees as independent 

contractors, and (2) may continue to 

treat the employees as independent 

contractors prospectively. If an 

employer is eligible for section 530 

relief, under an audit the IRS only 

determines if the taxpayer meets the 

requirements of section 530. The IRS 

does not consider the question of 

whether the affected workers are 

employees under common-law 

principles. Thus, it is often the case 

with a business that has section 530 

protection that neither the business 

nor the IRS has analyzed fully whether 

its workers are properly classified 

under common law as employees or 

independent contractors. 

Section 4980H excise 
tax 
Beginning in 2014, if a large employer 

does not offer health care coverage to 

a full-time employee and the employee 

receives a subsidized healthcare 

benefit on an exchange, then the 

employer is subject to a monthly 

excise tax equal to the number of full-

time employees minus 30, times 

1/12th of $2000, that is, $166.77 per 

month for each employee (after the 

first 30), not just for the misclassified 

worker. Accordingly, the section 

4980H excise tax should be of 

substantial concern for employers 

because if a single worker is 

misclassified as an independent 

contractor rather than an employee, 

there is risk that the excise tax penalty 

will apply to the entire workforce. 

Moreover, for businesses that rely on 

section 530 relief, the application of 

the excise tax could be particularly 

acute and result in severe 

consequences.    

Interaction of section 
4980H excise tax and 
section 530 relief 
With respect to companies relying on 

section 530, concern arises because 

the relief offered by section 530 

applies only to Subtitle C of the 

Internal Revenue Code (i.e., 

employment taxes) and does not 

protect against other taxes, including 

those in Subtitle D (i.e., excise taxes, 

including the section 4980H excise 

tax). Thus, with respect to the 

remuneration paid to workers treated 

as independent contractors, an 

employer entitled to relief under 

section 530 is immune from 

employment taxes but may be subject 

to the excise tax for failing to offer 

health insurance coverage to the 

workers it treats as independent 

contractors if those workers would be 

classified as employees under 

common law and such contractors 

obtain health insurance from an 

exchange. Thus, regardless of the 

employment tax protection afforded 

by section 530, the employer 

potentially still would be subject to the 

section 4980H excise tax if such 

workers would be classified as 

employees under common law. Based 

on the total number of employees of 

the company, that could be a 

significant liability. Therefore, it is 

critical for employers relying on 

section 530 to consider how the excise 

tax might apply and begin to take 
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steps to avoid having the tax imposed 

inadvertently.    

It is interesting to note that in 

enacting the new excise tax, Congress 

did not specifically express that it 

intended to disturb businesses relying 

on section 530. However, the statutory 

language seems straight-forward: if a 

large employer is not providing 

healthcare coverage and the 

employer's employees (as determined 

under common law) receive a 

subsidized healthcare benefit on an 

exchange, then the employer is subject 

to the excise tax. It is possible that tax 

policymakers may not believe it is 

appropriate to impose the section 

4980H excise tax on employers 

relying on section 530. However, in 

light of Congress' silence as to whether 

4980H applies to employers relying 

on section 530, the IRS and Treasury 

similarly may remain silent as to the 

applicability of the 4980H excise tax 

with respect to employers relying on 

section 530. Unless IRS directly 

addresses the issue, the lingering 

threat of IRS asserting the excise tax 

may cause businesses relying on 

section 530 to reconsider their 

position and consider reclassifying 

workers as employees prospectively or 

participating in the new IRS Voluntary 

Classification Settlement Program. 

Conclusion 
The section 4980H excise tax creates 

difficult choices for employers that 

have independent contractors that 

may be classified as employees under 

common law, but are treated as 

independent contractors under 

section 530. 

If the section 4980H excise tax applies 

to misclassified workers as suggested 

above, it would present a serious issue 

for large employers that rely on 

contractors and especially those 

relying on section 530. This puts a 

premium on correctly determining 

whether a particular worker is 

properly treated as an employee or an 

independent contractor because if 

even a single misclassified worker 

purchases subsidized insurance on an 

exchange, the excise tax may be 

applied to all full-time employees.  

Employers should take advantage of 

the delay in the effective date (i.e., 

January 1, 2014) of this provision in 

order to plan to administer it. With 

more than two years to resolve these 

issues, employers can evaluate their 

current pool of independent 

contractors to identify potential 

misclassifications and ensure that the 

procedures around retaining 

contractors are established to prevent 

an "employee" from slipping in.    

Businesses relying on section 530 

must determine whether the workers 

that are treated as independent 

contractors are, in fact, employees 

under common law. If the workers are 

employees, some cost benefit analysis 

of maintaining contractor treatment in 

light of the section 4980H excise tax is 

needed. Also, these employers need to 

consider alteration of their service 

contracts, changes to their corporate 

structure, and how changing the ways 

in which they acquire the services 

provided by contractors may reduce 

exposure to the new excise tax. 
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Kathy Mort   (412) 355-6064  kathy.mort@us.pwc.com 

Dan E. Boeskin (202) 346-5240  daniel.boeskin@us.pwc.com 
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