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August 8, 2013

In brief

The IRS has recently begun performing compliance checks on 457(b) plans maintained by tax-exempt
employers. According to the IRS, the Employee Plans Compliance Unit (EPCU) will be sending
compliance check letters and questionnaires to approximately 200 organizations in fiscal year 2013

(which ends September 30, 2013) and another 200 in fiscal year 2014.

In detail

Background

The stated goal of this review
process is to:

e Learn more about the
operation of non-
governmental 457(b) plans

e Verify that the plans comply
with the Internal Revenue
Code requirements

e Identify issues of
noncompliance, and

¢ Recommend ways to remove
any barriers to compliance.

The questionnaire starts out by
asking employers to provide
general information about the
organization and whether they
sponsor a 457(b) plan. It then
asks for demographic
information, including the
number of workers who are
eligible to participate in the
plan, broken down by numbers
of highly compensated
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employees, management, and
all employees. The rest of the
questionnaire focuses on
specific areas of concern,
including whether the plan
contains features not permitted
in a top hat plan, such as loans,
age 50 catch-up provisions, or
whether the plan assets are
available to the organization’s
general creditors. It also asks for
a copy of the top hat plan filing
made with the Department of
Labor (DOL) and whether there
has been any hardship
distributions made within the
last three years.

This compliance check project is
similar to the 401(k) project
conducted a couple years ago —
it is not considered an audit as it
does not involve an inspection
of the plan’s books and records.
However, failure to respond to
the questionnaire will likely lead
to an audit of the plan.

Top hat plan filing with DOL
Unfunded nonqualified deferred
compensation plans for a select
group of management or highly
compensated employees (top
hat plans) are eligible for
limited ERISA reporting if they
file a statement with the DOL in
lieu of filing an annual report
(Form 5500) for the plan. The
statement is required to be filed
within 120 days after the plan
becomes subject to ERISA. Once
the statement is filed, no other
reporting is required other than
providing plan documents to the
Secretary of Labor upon
request. However, if the
statement is not timely filed, the
plan is subject to an annual
reporting requirement.

Organizations that have not
timely made a top hat filing may
take advantage of the DOL’s
Delinquent Filer Voluntary
Compliance Program, under
which they can pay a
substantially reduced penalty of
$750. See FAQ 18 for details.
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http://www.irs.gov/Retirement-Plans/Employee-Plans-Compliance-Unit-(EPCU)--Non-Governmental-457(b)-Plans-Project
http://www.irs.gov/pub/irs-tege/letter_4663f.pdf
http://www.dol.gov/ebsa/faqs/faq_dfvc.html
http://www.dol.gov/ebsa/faqs/faq_dfvc.html
http://www.dol.gov/ebsa/faqs/faq_dfvc.html
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Let’s talk

For a deeper discussion of how this issue might affect your business, please contact:

Human Resource Services

Sandy Wheeler
(202) 414-1856

sandra.ormsby.wheeler@us.pwc.com

Anne Waidmann
(202) 414-1858
birgit.a.waidmann@us.pwc.com

National Tax Services Exempt Organizations Tax Services

Marci Krause
(202) 414-1012

marcia.k.krause@us.pwe.com

Rob Friz

(267) 330-6248
robert.w.friz@us.pwe.com

Travis Patton
(202) 414-1042
travis.patton@us.pwc.com

Gwen Spencer

(617) 530-4120
Ewen.SDencer@us.ch.com

Laura Parello

(646) 471-2472
laura.j.parello@us.pwc.com

Ron Schultz
(202) 346-5096
ronald.j.schultz@us.pwe.com

Caroline Burnicki

(617) 530-5767
caroline.n.burnicki@us.pwc.com

Michelle Michalowski
(202) 414-1615
michelle.g.michalowski@us.pwc.com

Eric McNeil

(267) 330-6415
eric.m.mcneil@us .pwc.com

Erin Couture

(617) 530-6179
erin.couture@us.nwc.com

Anthony Russo

(267) 330-1356
antonio.c.russo @us.ch.com
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SOLICITATION

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors.
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