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Doing business in Latin America 

What should you know about the Foreign 

Corrupt Practices Act? 

How the Foreign Corrupt Practices Act affects your deals 

Latin American countries offer tremendous business opportunities — and risks. Their 

proximity to the United States and more than 500 million potential consumers mean 
great growth potential for US companies. However, foreign corruption and regulations to 
combat it, such as the Foreign Corrupt Practices Act (FCPA), are challenges that smart 
companies take into account. Corruption there is perceived as widespread, as illustrated 
by the table below, with the exception of Chile and Uruguay. Corruption index ratings 
from Transparency International’s 2010 Corruption Perception Index are between 65 
and 164 out of a possible 180 for many of the countries in the region. 

Country Rank 

Venezuela 164 

Paraguay 146 

Ecuador 127 

Guyana 116 

Bolivia 110 

Argentina 105 

Mexico 98 

Colombia 78 

Peru 78 

Brazil 69 

Uruguay 24 

Chile 21 

These rankings indicate that the potential challenges for a company to comply with the 
FCPA could be higher in jurisdictions with higher corruption perception indices. To help 
you better understand the FCPA and why compliance is so important, let's look at certain 
components of the act and their effect on Latin American deal transactions.  
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What is the FCPA? 

The FCPA was created in 1977 as a 
result of more than 400 US companies 
admitting to making questionable or 
illegal payments to foreign government 
officials, politicians, and political 
parties. Congress enacted the FCPA in 
an attempt to stop bribery of foreign 
officials and restore the integrity of 
American businesses. 

What constitutes the FCPA? 

The FCPA is violated when an issuer 
(or any of its officers, directors, 
employees, agents, shareholders, a 
domestic concern, or a foreign 
national) pays, offers, promises to pay, 
or authorizes the payment of money or 
anything of value to a foreign official, 
foreign political party, candidate for 
political office, or official of a public 
international organization in a corrupt 
effort to obtain, retain, or direct 
business to any person or obtain an 
improper advantage. 

6 key insights for dealmakers 

1) Compliance is not optional. The 
US Department of Justice (DOJ) has 
issued various Opinion Procedure 
Releases that provide insight into 
expectations about companies' 
performance of FCPA due diligence 
procedures. These expectations include 
but are not limited to the following 
procedures regarding a target business: 

 Perform an FCPA risk assessment 
to identify high-risk areas. 

 Interview key personnel. 
 Test transactional data. 
 Perform reputational due diligence 

on high-risk third parties.  
 Analyze third-party agreements. 

Addressing attendees of the American 
Bar Association National  
Institute conference on FCPA, Alice 
Fisher, the former Assistant Attorney 
General, was quoted as saying, "…the 
point here is that transaction due 
diligence is good for business, and I 
strongly encourage you and your 
clients to do a thorough FCPA due 
diligence in transactions involving 
overseas companies." 

2) Mitigate successor liability. If a 
target is an entity (e.g. issuer or 
domestic concern) to which the FCPA 
already applies, acquiring the target 
without performing FCPA due diligence 
and executing a remediation plan 
would imply the acquirer inherits 
successor liability for any past and 
ongoing FCPA violations (subject to the 
relevant statute of limitations). 
However, if the target is not already 
subject to the FCPA (e.g. a sociedade 
limitada company in Brazil), acquiring 
the target without performing FCPA 
due diligence would imply that the 
acquirer is liable for any ongoing (but 
not past) FCPA violations because the 
target was not subject to the FCPA pre-
acquisition.  

Unlike financial or tax due diligence, 
the structure of a deal is not relevant in 
avoiding successor liability. The only 
way an acquirer may mitigate the risk 
of successor liability would be to 
perform adequate FCPA due diligence 
and to perform the appropriate steps in 
the acquisition process or even post-
acquisition under certain 
circumstances to remediate the issues. 

3) Avoid remediation costs – at all 
costs. The costs involved in 
investigating past/ongoing violations, 
remediation, regulatory fines, 
disgorgement of profits, and judgment 
interest can be significant. 
Additionally, in some cases, the DOJ 
and Securities and Exchange 

Commission (SEC) may appoint a 
compliance monitor/ consultant for a 
three-year period to monitor a 
company’s global FCPA compliance. 
Even though the monitor reports to the 
DOJ/SEC, the company has to bear the 
costs of such compliance monitoring. 
The only way to mitigate such costs is 
to have a robust compliance program, 
which in the case of international 
transactions would mean performing 
adequate FCPA due diligence and 
taking appropriate remedial actions. 

4) Violators are being 
aggressively prosecuted. Time and 
again, US regulators have indicated 
that FCPA prosecution is a top priority. 
To illustrate, the combined number of 
DOJ and SEC FCPA enforcement 
actions increased from five in 2004 to 
74 in 2010.1 Additionally, US regulators 
are focusing on prosecuting individuals 
involved with FCPA matters. US 
Attorney General Eric Holder indicated 
at a conference in May 2010 that 
"prosecuting individuals is a 
cornerstone of our enforcement 
strategy." Additionally, Acting Deputy 
Assistant Attorney General Greg 
Andres, testifying on behalf of the DOJ, 
stated it has charged 50 individuals 
with FCPA offenses since 2009. To 
provide more perspective, the longest 
FCPA-related prison sentence given 
was 87 months for alleged bribe 
payments to former Panamanian 
government officials to secure 
maritime contracts. 

5) To the whistleblowers go the 
bounties. The recent financial crisis 
led to widespread calls for changes in 
the regulatory system. The result was 
the Dodd–Frank Wall Street Reform 
and Consumer Protection Act (Dodd-
Frank Act). Similar to the bounty 

                                                             
1 Gibson Dunn 2010 Year-End FCPA 
Alert. 
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provisions of the False Claims Act2, the 
Dodd-Frank Act authorizes the SEC to 
pay whistleblowers bounties for 
original information about FCPA 
violations that leads to successful 
enforcement actions. If more than 
US$1 million is recovered from the 
alleged wrongdoers, the whistleblower 
is entitled to 10% to 30% of the amount 
recovered. In light of this, companies 
should consider increasing their 
preacquisition FCPA due diligence so 
they discover potential FCPA violations 
at acquisition targets in advance rather 
than risk having a whistleblower later 
file a complaint with the SEC. 

6) Purchase price adjustments 
may be required. Acquiring a target 
without performing FCPA due diligence 
could result in purchasing a tainted 
revenue stream, which may then have 
to be discontinued because of FCPA 
violations. An example would be if the 
target's local government contracts are 
being obtained with the assistance of 
an elected official whose spouse 
receives consulting payments from the 
target.  

To mitigate this risk, in addition to 
incorporating performance of FCPA 
due diligence, the purchase agreement 
should consider certain 
representations. These include but are 
not limited to compliance with the 
FCPA and local anti-corruption 
statutes and a requirement that the 
seller will be liable for the prorated cost 
of investigation and remediation as 
well as fines, penalties, and 
disgorgement of profits, if any, 
imposed by US or Latin America 
regulators stemming from any 
undisclosed continuing business 
practices that result in violation of the 

                                                             
2 A US federal law that allows people 
not affiliated with the government to 
file actions against federal contractors 
they accuse of committing claims fraud 
against the government. 

FCPA or Latin America anti-corruption 
statutes. 

Recent cases in Latin America 

C-suite executives can have 
personal FCPA exposure. In a case 
involving a US herbal vitamin 
supplements company operating in 
Brazil through a subsidiary, a change in 
Brazilian customs regulations resulted 
in reclassification of many of the 
company's products that required 
registration prior to sale. To 
circumvent the new registration 
requirements for importation and sale 
of these reclassified products, the 
Brazilian subsidiary allegedly made a 
series of undocumented cash payments 
through Brazilian customs brokers to 
customs officials to import 
unregistered product into Brazil. The 
SEC brought claims against the former 
CEO and CFO (who did not directly 
pay, authorize, or approve such 
payments) of the US parent. These 
individuals were held accountable 
under the books and records provision 
of the FCPA as "control persons" under 
Section 20(a) of the Securities 
Exchange Act of 1934. The SEC 
indicated they failed to adequately 
supervise the employees of the 
Brazilian subsidiary. The company paid 
a civil penalty of US$ 600,000, and the 
CEO and CFO were fined US$ 25,000 
each. This case also highlights the 
FCPA risks involved in dealing with 
customs authorities. 

Use of third-party intermediaries 
can be problematic. Third-party 
intermediaries such as agents/ 
distributors/consultants/resellers can 
be very beneficial to a company since 
they can expand product sales without 
a significant human capital investment. 
However, if left unmonitored, the 
conduct of these third-party 
intermediaries can create significant 
FCPA risk.  

For example, the former country 
manager of a US oil and gas company's 
Venezuelan subsidiary allegedly 
authorized payments to government 
officials through a third-party agent in 
exchange for payments on outstanding 
receivables and drilling contract 
extensions. The company settled with 
US regulators for $52 million.  

In another example, a US telecom 
company operating in Brazil through a 
recently acquired subsidiary was 
alleged to have violated the FCPA. 
Preacquisition due diligence discovered 
improper payments to government 
officials were common in Brazil and 
were described as necessary in the 
industries in which the subsidiary 
operated. These payments allegedly 
continued post acquisition and were so 
widespread that 60% of the contracts 
involved payments to government 
officials, which were made through 
lobbyists and entities owned by 
company personnel. Enforcement 
trends indicate that a significant 
number of FCPA cases involve 
violations through the conduct of third 
parties. 

Don't ignore the FCPA books, 
records, and internal controls 
requirements.3 Although 
understanding the true nature of any 
potentially inappropriate payment is 
important, understanding how these 
activities are reported in the accounting 
records is also critical. As an example, a 
US company operating in Brazil 
through a subsidiary was alleged to 
have purchased false documentation to 
conceal inappropriate cash payments to 
government officials and to have 
recorded them as "importation 
advances." Without admitting or 
denying the allegations, the company 
settled with the SEC for a civil penalty 
of US$ 600,000 for charges of violating 
the books and records and internal 
control provisions. 

                                                             
3 Rules apply only to SEC registrants. 
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Beware of offshore companies. 
Payments in foreign currencies, 
especially when their destination is 
offshore bank accounts, should be 
identified through the company's 
internal control system. In a recent 
FCPA case, the former senior manager 
of a US company's Venezuelan 
subsidiary authorized payments 
amounting to more than $10 million to 
six offshore companies. These 
payments were improperly recorded as 
bona fide disbursements in the 
subsidiary’s books and records, based 
on fictitious invoices. The subsidiary's 
internal controls failed to detect the 
payments for at least two years, and the 
US company was unable to reconstruct 
the circumstances or purpose of the 
subsidiary payments or identify the 
ultimate recipients. This case is 
currently being investigated by US 
regulators. 

The term government official is 
broadly defined. Under the FCPA, 
the term government official should be 
interpreted very broadly to include 
officers and employees of domestic and 

foreign government institutions, 
government agencies, departments, 
instrumentalities (state-owned or  
-controlled entities), and public 
international organizations (e.g. United 
Nations, Red Cross, and NATO). This 
definition also includes anyone acting 
in an official capacity on behalf of these 
entities. In a recent case, the Mexican 
subsidiary of a US company was 
alleged to have made improper 
payments to doctors at 
state-owned hospitals to obtain 
business. Most of these payments were 
made in cash and hand delivered; 
however, the subsidiary also used 
schemes such as kickbacks (over-
invoicing hospitals), personal loans, 
improper personal expense 
reimbursements, sponsorships at 
seminars, and gifts. The company 
settled with US regulators for 
$2.5 million.  

Considering the continuing aggressive 
enforcement trends, companies should 
strongly consider incorporating FCPA 
due diligence as part of their 
preacquisition due diligence practices.  

What this means for you 

Establish the appropriate 
compliance culture. When a 
company plans expansion into Latin 
America, a strict compliance culture 
must be maintained, and rigorous due 
diligence procedures must be 
performed to help establish that 
nothing is missed. 

Implement purchase price 
adjustments. Acquiring a target 
without performing FCPA due diligence 
could result in purchase of a tainted 
revenue stream, which may have to be 
discontinued because of FCPA 
violations. An example of this was 
discovered at a target business where 
government contracts were being 
obtained with the assistance of an 
elected official. 

 

 



 Latin America at a glance 
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Macroeconomic update 

 

 

 
 
Latin America is projected to continue to demonstrate strong GDP growth rates in 2011 and 2012, significantly above 
growth rates in developed economies. US President Obama's recent visit to three Latin American countries also underlines 
the region's importance for the United States, particularly the focus on Brazil. The recent economic difficulties in Europe 
and the global economic situation following the financial crisis moved international capital toward Latin America and 
caused an appreciation of the majority of the region's currencies. Currency gains against the US dollar reflect continued 
strength of Latin American domestic markets, whereas low global interest rates further fuel economic development in 
these countries. Brazil is already applying measures to control capital inflow to reduce the risk of elevated interest rates 
and an overheated economy. High price levels of oil, metals, and foods generate increased revenue for commodity-
exporting Latin American countries including Brazil, Chile, and Peru, and further stimulate these economies. An increased 
dollar value of cash flows generated by Latin American investments combined with an encouraging economic outlook for 
the region continues to attract interest by foreign buyers. Nevertheless, inherent business risks in the region call for a 
thorough due diligence analysis of investment opportunities, carefully weighing expected benefits with the assumed 
financial, tax, legal, and other risks. 
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For a deeper discussion, please contact one of the following Transaction Services partners or FCPA subject matter 
specialists: 
 
 Jerry Barber 

US, Financial Due Diligence 
+1 305 347 3506 
gerald.f.barber@us.pwc.com  
 
Tino Montero 
US, Accounting Advisory, IPOs, and other capital 
markets transactions 
+1 305 375 7301 
faustino.montero@us.pwc.com  
 
Alberto Dent 
US, Valuation 
+1 678 419 1170 
alberto.w.dent@us.pwc.com  
 
Jorge Gross 
US, M&A Tax 
+1 305 381 7641 
jorge.gross@us.pwc.com 
 
Luis Vite 
Mexico* 
+52 55 5263 6084 
luis.vite@mx.pwc.com 
 
Jorge Bacher 
Argentina* 
+54 11 4850 6801 
jorge.c.bacher@ar.pwc.com  

 Luis Madasi 
Brazil* 
+55 11 3674 3893 
luis.madasi@br.pwc.com  
 
Mona Clayton 
Brazil* 
+55 11 3674 2141 
mona.clayton@br.pwc.com  
 
Rolando Diaz 
Central America* 
+502 2420 7849 
rolando.diaz@gt.pwc.com  
 
Colin Becker 
Chile* 
+56 2 940 0016 
colin.becker@cl.pwc.com  
 
Diego Henao 
Colombia* 
+57 1 635 5016 
diego.henao@co.pwc.com  
 
Luis Angarita 
Venezuela* 
+58 241 825 6434 
luis.l.angarita@ve.pwc.com  
  

  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  

 
 

FCPA subject matter specialists: 
 
 Manny Alas Fred Miller 
 Global Co-leader FCPA Services 

+1 646 471 3242 
Global Co-leader FCPA Services 
+1 703 918 1564 

 manny.a.alas@us.pwc.com frederic.r.miller@us.pwc.com 
   
 Sulaksh Shah  
 Director, FCPA Services 

+1 703 918 4477 
 

 sulaksh.r.shah@us.pwc.com  

 
   

PwC Transaction Services professionals advise corporations and private equity companies on acquisitions, divestitures, 
alliances, joint ventures, initial public offerings, and other capital markets transactions in Latin America. With our 
combination of deep functional and industry knowledge, international deal experience, and understanding of local 
customs and business practices, we provide advice that helps clients execute the right deals, negotiate better terms, and 
increase the chances of generating greater returns. Offering integrated merger and acquisition services that span the deal 
continuum, we help clients with M&A strategy, target screening, deal execution, post-acquisition integration, and 
divestitures. 
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