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IRS clarifies prohibition on employer 
payment plans and provides limited 
transition relief  

March 5, 2015 

In brief 

In Notice 2015-17, the IRS addresses new restrictions on employer payments for individual health 

insurance policies. The Notice clarifies that programs in which an employer reimburses an employee for 

substantiated costs of individual health insurance, or for which an employer pays premiums directly to 

the insurer for individual coverage purchased by the employee, can no longer be maintained if the 

program benefits more than one active employee—even if employees are taxed on the premiums. Such 

programs, long permitted pursuant to Revenue Ruling 61-146, are considered group health plans that do 

not comply with the Affordable Care Act (ACA) benefit mandates for group health coverage. The Notice 

provides transition relief for small employers, S-corporation plans for 2% shareholders, and Medicare 

and TRICARE-related reimbursement arrangements. 

 

In detail 

Background 

Previous guidance addressed 
two types of employer 
reimbursement programs: 

 employer reimbursements to 

employees for some or all of 

the premium expenses 

incurred for an individual 

insurance policy  

 employer direct payment of 

premiums for an individual 

health insurance policy 

covering the employee.  

Since 1961, as long as the 
expense was substantiated, an 
employer could reimburse an 
employee or directly pay for an 

employee’s individual health 
insurance, and the payment was 
excluded from the employee’s 
income. Notice 2013-54 made it 
clear that these pre-tax 
employer payment plans would 
violate certain ACA market 
reforms. The market reforms 
include a ban on annual dollar 
limits and require health plans 
to provide cost-free preventive 
care, among other provisions. 
Group health plans that do not 
satisfy the market reforms of 
ACA are subject to excise taxes 
of $100 per day per affected 
individual until corrected.  

After Notice 2013-54 was 
issued, many practitioners 
continued to believe that an 
arrangement otherwise identical 

to the one described in the 1961 
Revenue Ruling but that 
included the premiums in the 
employee’s income would not be 
subject to the ACA market 
reforms. This belief was based 
in part on a statement in Notice 
2013-54 that an arrangement 
where an employer withholds 
after-tax compensation and 
forwards such amounts on an 
employee’s behalf to an 
insurance company as a payroll 
practice would not constitute a 
group health plan subject to the 
market reforms. 

Notice 2015-17 reiterates the 
conclusions in previous IRS 
guidance that employer 
payment plans are group health 
plans that fail to satisfy ACA’s  

 



Insights 

 
 
 

2 pwc 

 
market reforms. The Notice clarifies 
that arrangements providing either 
cash reimbursement for the purchases 
of individual market policies or direct 
payment by the employer of an 
employee’s individual market 
coverage are part of a group health 
plan if more than one active employee 
is covered, without regard to whether 
the employer treats the 
reimbursement as pre- or post-tax to 
the employee. Further guidance 
concerning employer payment plans 
and HRAs is expected. 

Notice 2015-17 

Treatment of employer payment plan 

as taxable compensation 

Q&A-5 of Notice 2015-17 states that 
where an employer provides 
reimbursements or payments that are 
dedicated to providing medical care, 
the arrangement itself is a group 
health plan. It is subject to ACA’s 
market reforms regardless of whether 
the employer treats the arrangement 
as pre-tax or post-tax to the employee. 
The arrangement cannot be integrated 
with an individual market plan to 
satisfy the ACA market reforms, and 
so will trigger excise taxes. In 
addition, such arrangements may not 
be integrated with individual coverage 
for purposes of determining whether 
an ‘applicable large employer’ has 
satisfied its coverage obligations 
under ACA’s employer shared 
responsibility provisions.   

Observation  

As noted, many readers of the initial 
guidance on this topic had expected 
the IRS to allow employer payment 
plans where the payments were 
treated as taxable income to the 
employee. The IRS has now officially 
stated that even after-tax 
reimbursement of individual health 
premiums will trigger excise taxes 
under the Code. Therefore, employers 
should consider whether they want to 
continue existing programs 

established under the 1961 Revenue 
Ruling, or face excise taxes. The 
Notice forecloses the option of 
offering employees reimbursement of 
premiums for individual policies 
bought on a public or private 
healthcare exchange.  

The Notice also provides, in Q&A-4, 
that increases in taxable 
compensation that are not tied to the 
purchase of health coverage and 
where the employer doesn’t endorse a 
particular policy, form or issuer of 
health insurance do not constitute an 
employer payment plan or a group 
health plan subject to the ACA. 
Providing employees with information 
about exchanges or premium tax 
credits is not an endorsement of 
particular health insurance.  

Observation  

Notice 2015-17 also indicates that 
separate one-off arrangements with 
employees to increase compensation 
that are tied to the employees’ 
individual health insurance 
purchases may be aggregated and 
deemed to be a  group health plan 
subject to ACA’s market reforms. 

Transition relief for small employers 

Employers that are not subject to the 
ACA employer shared responsibility 
provisions (i.e., employers that are not 
‘applicable large employers,’ or ALEs) 
that may have paid or reimbursed 
employees for individual health policy 
premiums or Medicare Part B or Part 
D premiums will not be subject to 
excise taxes for any month of 2014 or 
for the period from January 1 through 
June 30, 2015. An ALE is an employer 
that employed an average of at least 
50 full-time employees, including full-
time equivalent employees, during the 
preceding calendar year. This relief 
does not apply to a stand-alone HRA 
that reimburses employees for 
medical expenses other than 
insurance premiums. Employers 

eligible for this relief are not required 
to file IRS Form 8928 to report a 
failure to satisfy the requirements for 
group health plans solely as a result of 
having an employer payment plan.  

Observation  

Notice 2015-17 points out that the 
SHOP Marketplace is intended to 
address many of the concerns of 
small employers, but that the 
transition to SHOP Marketplace 
coverage is taking time to implement. 

Plans for S-corporation 2% 

shareholders 

Under IRS Notice 2008-1, an S 
corporation may pay for or reimburse 
premiums for individual health 
insurance coverage for its 2% 
shareholders. The payment or 
reimbursement is included in income, 
but the 2% shareholder may generally 
deduct the premiums under Code 
section 162(l). Until further guidance 
is issued, and at least through the end 
of 2015, the excise taxes on plans that 
fail to satisfy the ACA’s market 
reforms will not apply to a 2% 
shareholder employee healthcare 
arrangement. This relief does not 
apply to reimbursements for 
individual health coverage of 
employees who are not 2% or greater 
shareholder employees. 

Notice 2015-17 discusses group health 
plans that have fewer than two 
participants who are current 
employees. Such plans are not subject 
to the ACA market reforms. If an S 
corporation maintains more than one 
such arrangement for different 
employees (whether or not 2% 
shareholder employees), the 
arrangements are aggregated and 
treated as a single arrangement 
covering more than one employee.  

Observation  

The discussion of aggregating 
separate plans for different 
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employees is limited to the S 
corporation provision in the Notice; 
presumably, though, this rule would 
also apply to plans of other 
businesses. The Notice does not 
mention plans for partners of 
partnerships, perhaps because there 
is more clarity for partnership plans 
than for S corporation plans. 
Treasury regulations provide that a 
partnership is treated as an employer 
in relationship to its partners, and the 
partners are considered to be 
employees for purposes of the fewer 
than two active employee 
participants rule.   

Medicare premium reimbursement 

arrangements and TRICARE-related 

HRAs 

An employer reimbursement (or 
direct payment) of some or all of the 
premiums for Medicare Part B or Part 
D for employees is an employer 
payment plan, and if it covers two or 
more active employees, it is a group 
health plan subject to ACA. Employer 
payment plans are permitted if they 
are integrated with group health 
coverage rather than individual health 
policies, but Medicare is not a group 
health plan. Under the Notice, such an 
arrangement will be considered to be 
integrated with a group health plan if: 
(i) the employer offers a group health 
plan providing benefits that are not 
excepted benefits and the plan 
provides minimum value; (ii) the 
employee participating in the 
employer payment plan is actually 
enrolled in Medicare Parts A and B; 
(iii) the employer payment plan is 
available only to employees who are 
enrolled in Medicare; and (iv) the 
employer payment plan is limited to 
reimbursement of Medicare 
premiums, including Medigap 
premiums.  

Observation  

This provision only applies if the plan 
covers two or more active employees. 
A plan for retirees that does not 

benefit active employees is not subject 
to ACA’s market reforms, so need not 
be coordinated with a group health 
plan. However, the employer must 
make sure it is not treating the retiree 
arrangement (including the payment 
of Medicare premiums) as part of a 
single plan that also covers active 
employees. The agencies tasked with 
issuing ACA interpretive guidance 
have also proposed separate 
guidance under which limited or 
supplemental health coverage may be 
considered excepted benefits exempt 
from ACA’s market reforms (e.g., 
limited wraparound coverage or 
supplemental Medicare, Medigap or 
TRICARE coverage not covering 
active full-time employees).   

An arrangement providing 
reimbursement or direct payment of 
medical expenses of employees 
covered by TRICARE is a health 
reimbursement arrangement (HRA), 
according to Notice 2015-17. The 
earlier IRS Notice 2013-54 provided 
that an HRA for active employees is a 
group health plan subject to the 
market reforms and must be 
integrated with another group health 
that satisfies them. Notice 2015-17 
provides rules similar to the rules 
described above for plans reimbursing 
Medicare premiums so that such an 
HRA may be considered to be 
integrated with the employer’s group 
health plan if payments are limited to 
TRICARE enrollees.   

Where Medicare reimbursement and 
TRICARE HRAs are available to active 
employees, other rules, such as 
Medicare secondary-payer provisions 
and laws prohibiting financial or other 
incentives for TRICARE-eligible 
employees will also apply.  

Observation   

One situation not addressed by any of 
the guidance on employer payment 
plans is where a new or transferee 
company created as a result of a 
corporate transaction wishes to pay 

for its employees to get COBRA 
coverage under a plan maintained by 
another party to the corporate 
transaction for a limited period of 
time while the new company 
establishes its own plans. This 
arrangement does not fall squarely 
within existing guidance since the 
COBRA plan is a group plan (rather 
than an individual policy) but it does 
not satisfy the rules described in 
Notice 2013-54 that allow 
aggregation of a premium payment 
arrangement with another group 
policy. 

The takeaway 

Employers, including partnerships 
and S corporations, that have 
reimbursed employee premiums for 
individual health coverage must be 
aware that these plans are no longer 
feasible under the ACA, except with 
respect to plans that do not cover 
more than one active employee. While 
small employers that are not subject 
to the ACA employer shared 
responsibility provisions have a few 
months to revise their benefit 
programs to take this new 
requirement into account, other 
employers have not been given this 
transition relief. All employers should 
review any employee reimbursement 
or individual insurance payment 
arrangements to confirm there aren’t 
multiple arrangements that might be 
aggregated and deemed to be an 
employer ‘plan.’ Such arrangements 
may also be subject to existing or 
future health plan nondiscrimination 
rules. Some examples of situations we 
have seen are shown in the box below. 
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Situation Permitted? Comments 

Employer pays employees’ 

premiums for individual policies 

purchased by employees on the 

public exchange 

NO – whether or not the 

premiums are included in 

the employees’ taxable 

compensation 

Compliant Alternative: Increase the 

employees’ compensation by an 

amount sufficient to pay for the 

premiums without any conditions. 

Employer payment of COBRA 

premiums for new hire who is 

eligible for coverage under current 

employer’s plan but wants to keep 

existing coverage 

Likely OK, provided the 

requirements in Q&A 4 of 

Notice 2013-54 are met 

Taxation of premiums may be an issue 

if the employee is highly compensated 

and the payment arrangement is 

discriminatory under Code section 

105(h). 

Payment of Medicare Part B 

premiums for current employees 

who are not otherwise eligible 

under the employer’s plan 

NO Employer payment plan cannot be 

aggregated with Medicare, and cannot 

be aggregated with the current 

employer’s plan if the employees are 

not eligible for the employer’s plan. 

Payment of medical coverage 

premiums (including COBRA, other 

group coverage, Exchange coverage 

or Medicare) for retirees and 

employees who terminate 

employment after meeting age and 

service requirements 

YES Because only former employees are 

covered, the arrangement is not 

subject to ACA market reforms no 

matter what the covered individual’s 

age. Caution: this does not apply if the 

program benefits active employees. 

Employer severance payment to 

former employee equal to 18 times 

the COBRA premium amount under 

the current employer’s plan 

YES– whether or not the 

payment is conditioned on 

COBRA enrollment 

This arrangement is not subject to the 

market reforms, since it does not cover 

any active employees, so is permissible 

even if the employee’s right to the 

amount is conditioned on enrolling for 

COBRA coverage. Note that the 

arrangement may be a deferred 

compensation plan subject to Code 

section 409A. 
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