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Inbrief

On January 23,2014, the Organisation for Economic Cooperation and Development (the OECD) held a
webcast providingupdatesandinsightinto itsongoing Base Erosion and Profit Shifting (BEPS) project.
The OECD's presentation follows therelease ofits Action Plan on Base Erosionand Profit Shiftingon
July 19,2013, which addressed the perceived flaws in international tax rules that were discussed in the
OECD's February 2013 BEPS Report. The OECD's presentation reiterated its commitment to developing
guidance for counteracting BEPS, provided updatesregarding the progress of specific portions ofits
ActionPlan,and gave an opportunity for stakeholders to askquestions. (For prior coverage regarding
the BEPSinitiative, see our February13, 2013 andJuly 19,2013 articles).

Indetail

Leadingthepresentationforthe
OECD was Pascal Saint-Amans,
Director, Centre for Tax Policy
and Administration (CTPA).
Joining Mr. Saint-Amans were
Raffaele Russo, Head of BEPS
Project, CTPA; Marliesde
Ruiter,Head ofthe Tax Treaty,
Transfer Pricing and Financial
Transactions Division, CTPA;
and Achim Pross Head ofthe
International Co-operationand
Tax Administration Division,
CTPA. The OECDbeganits
presentation by reiterating that
while the OECD has historically
focusedonthe development of
common standardsto eliminate
doubletaxationforcrossborder
investment, thereis nowa
recognitionthatdouble non-
taxationresulting from BEPS
shouldalsobeaddressed. The
OECD furthernoted thatthe
BEPS initiative comesat a time
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ofunprecedented public
attentionpaidto the corporate
tax affairs of multinational
entities (MNESs). Further,the
OECD noted the strong support
itenjoysfromthe G2oto
address BEPS.

The presentationthennoted
that BEPS arisesbecause
"MNEs are oftenableto
artificially separate the
allocation oftheir taxable profits
from thejurisdictions in which
theseprofits arise." Asa
consequence of this separation,
income canbecome "stateless"
asit goesuntaxedin any
jurisdiction. Theresultisa
significantreductionin
corporateincome tax paid by
MNEs in the jurisdictions in
whichtheyoperate, which
affects competition, distorts
investment decisions,and
reduces overalltrust in the

integrityofthe taxsystem. The
OECD also acknowledged that
mosttax planning which results
in BEPS islegal underthe
existingrules and that
governmentswhichare
unhappy withtheresults are
free to changetheirrules.

Observation: A greater
emphasisonaligningthe
allocationofincome withthe
locationofthe performance of
functions has beena consistent
themein recent OECD
publications. The notion of
aligning "intangible related
returns"and "people functions"
isa significantconceptin the
OECD's Revised Discussion
Draft on Transfer Pricing
AspectsofIntangibles,
published July 30, 2013. Also,
the acknowledgement thatthe
existinginternationaltax rules
enable BEPShintsat the

WWWw.pwc.com/tax


http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=6416&Mailinstanceid=26955
http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=6768&Mailinstanceid=28050

Tax Insights

fundamental tension inherentin the
BEPS project, that subjective
judgmentis involved in determining
whetherany provisionis an
unintended "loophole"or an
intentionally-created incentive to
attractbusiness.

Increased Participation

The OECD also noted thatno single
country caneffectively address BEPS.
Instead, the OECD argues that
multilateral actionis a prerequisite for
a comprehensive solutionto BEPS
issues. The OECDthenstated that all
members of the G20, includingthose
whicharenotfullmembersofthe
OECD, are participating in the BEPS
initiative onan equalfootingwith
OECD members, alongwith Colombia
and Latvia. Withrespect to
engagement with developing
countries, the OECDnoted thattheir
input is obtained through several
mechanisms, including (i) the Task
ForceonTax and Development, (ii)
the OECD's Global Relations
Programme, (iii) Global ForaonTax
Treaties,on Transfer Pricing,and on
VAT, and (iv) the United Nations.

Non-governmental stakeholderswill
also continue to have opportunitiesto
participatein the BEPSinitiative. The
OECD plans to continue to reach out
to its Businessand Industry Advisory
Committee (BIAC) and Trade Union
Advisory Committee (TUAC).
Additionally, the OECDwill continue
to issuediscussiondrafts, request
public comment, and hold public
consultationsonthevarious items
enumerated in its BEPS A ction Plan,
alongwith future webcasts.

Update on 2014 deliverables

Most importantly,the OECDalso
provided an updateonthe
deliverablesexpectedin 2014,
includingthe datesofthe next
meetingsoftherelevant working
parties, therelease of discussion

draftsand public consultations, and
finalization of the relevant reports:

The digital economy

e Nextmeeting— February 2014

e Discussion Draft —-March2014

e Public Consultation — April 2014

¢ Reportfinalized by September
2014

Treaty abuse

¢ Nextmeeting— February/March
2014

e Discussion Draft—March2014

¢ Public Consultation — April or May
2014

Hybrid arrangements

¢ Held meetingsin October 2013and
December2013

e Discussion Draft—April 2014
¢ Public Consultation —May 2014

Intangibles transfer pricing (TP)
e Firstdraft—June2012
e Seconddraft—July 2013

¢ Reportfinalized during Working
Party 6 meetings in Marchand
May 2014

Harmful tax practices

¢ Nextmeetings — February/May
2014

e Reviewofmember country regimes
by September 2014

e Reviewof G20, non-OECD
members started before September
2014

¢ Reportonreview of member

country regimes published by
September 2014

TP documentation

e Discussion DraftonChapterV
(Documentation) of OECD
Guidelines, including Country-by-
Country Reporting Template —
February2014

e Public Consultation — March 2014

¢ Finalize updateto Chapter V —May
2014

Multilateral instrument report

¢ Workundertakenby Secretariat
with input from Working Party 1

e Goal ofimplementing BEPS
solutions quickly

¢ Finalizationofreport — September
2014

Observation: The tentative time
framesforthe release of discussion
drafts, deadlines for comments, and
public consultationsdealing with
transfer pricing documentation and
country-by-country reporting, the tax
challenges of the digital economy,
hybrid mismatch arrangements, and
tax treatyabuse were already
previewed in a calendar for planned
stakeholderinput released by the
OECD on December 3, 2013. (See our
article dated December 3,2013).The
informationregardingthe time frames
for the workto be done onharmful tax
practicesand the multilateral
instrument, however, is new.

The Takeaway

While the OECDrepeated themes
from prior documents and discussions
and providedlittleinformation during
its webcastthat had not previously
beendisclosed, the important message
conveyedis that the BEPS projectis
continuing onschedule, consistent
with its extremely ambitious two-year
time frame. Discussion draftswillbe
released, comments received, public
consultationsheld, and reports
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finalized, allin a matter of mere coordinated fashionis welcome. governmentswill take unilateral
months. Forallstakeholderswishing = However,theabilityofthe OECDto actionwithout waiting for the OECD
to influencethe process, timeis ofthe  achieve consensus onsubstantive to finish itswork, resultingin double
essence. Thefocus on OECDand G20  changeswill betested as neverbefore, taxationandimpedimentsto cross-
countries actingtogetherin a and the danger existsthat bordertrade andinvestment.
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