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New Luxembourg law allows
companies to defer exit taxes when
moving to another EEA country

May 28, 2014

In brief

The Luxembourg Parliament on May 13, 2014, approved law 6556, which amends certain tax provisions

considered not to comply with EU law. The main amendment relates to the exit tax for companies leaving

Luxembourg.

The new law introduces an option for a taxpayer to defer exit tax due when it moves its statutory seat and

place of central administration from Luxembourg (hereinafter referred to as a migration) to another

European Economic Area (EEA) Member State, without incurring interest on the outstanding tax

liability.

This amendment therefore is favorable for US multinational companies (US MNCs) considering

migration from Luxembourg to another EEA country. Until enactment of the new law, they would have

owed an immediate exit tax upon migration.

The new provisions will enter into force three days after publication of the law in the Luxembourg Official
Gazette.

In detail

ECJ case law

The European Court of
Justice (ECJ) has considered
several cases relating to “exit
taxes.”

In National Grid Indus, C-
371/10, the ECJ stated that
imposing taxes on unrealized
capital gains when a company
emigrates to another EU state
(commonly referred to as an
“exit tax”) is an infringement
of the freedom of
establishment under EU law,
but one that can be justified

by overriding reasons of
public interest, in particular,
preservation of the allocation
of taxing powers between
Member States. However, the
ECJ determined that
immediate recovery of the tax
is a disproportionate penalty.
Taxpayers should be offered
the option to postpone
payment of the exit tax until
realization of the relevant
capital gain on the
assets/liabilities transferred.

Revised corporate exit tax

rules: deferral of tax

liability

Under current Luxembourg
legislation, migration of a
Luxembourg resident
company is deemed to be a
liquidation for tax purposes.

Any unrealized capital gains
relating to the assets and
liabilities of the company are
therefore subject to
immediate taxation, unless
the company retains a
permanent establishment
(PE) in Luxembourg.
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Under the new law, a company may
defer payment of the exit tax if it
retains ownership of the relevant
assets and liabilities and is resident
of another EEA Member State, which
includes all Member States of the
European Union plus Iceland,
Liechtenstein, and Norway.

Deferral of the exit tax will not be
subject to additional conditions such
as guarantees or interest on the
outstanding tax liability.

Companies must document annually
that they continue to own the assets
and liabilities. However, the new law
does not state what form of
documentation is required or how and
when the documentation should be
provided to the Luxembourg tax
authorities.

The new law also gives equal
treatment to Luxembourg resident
individuals and individuals resident in
another EEA Member State in the
event of a transfer of an enterprise or
a PE to another EEA Member State.
Both may now opt to defer payment of
the related exit tax on the transfer,
provided the conditions listed above
are met.

To the extent a company owns assets
with unrealized gains at the time of

migration, the new law also allows a
company to use any capital losses
realized on those assets after the
migration for Luxembourg tax
purposes, provided the losses are not
used in the other Member State.

The new law also eliminates the
possibility to transfer assets at book
value (i.e., tax neutral transfer)
between Luxembourg businesses
owned by the same tax payer. The
amendment was made following
comments from the European
Commission that this tax neutral
treatment was not available for
transfers of assets abroad, and
therefore not compatible with EU law.
The current wording of the new law is
unclear as to whether the taxpayer has
the option to defer payment of the tax
due on the transfer, in particular when
allocating an asset to a foreign PE in
another EEA Member State.

‘Roll-over’ capital gains relief on

reinvestment of sale proceeds in

another EEA Member State

The new law also allows a tax payer to
‘roll over’ capital gains realized on the
disposal of certain qualifying assets —
such as immovable property — if the
sale proceeds are reinvested in an
asset allocated to a PE of the company
in any other EEA Member State,

provided the taxpayer remains
resident in an EEA Member State and
complies with the law’s requirements
for ‘roll-over’ relief.

Under current law, roll-over relief was
available only if the sale proceeds
were reinvested in an asset owned by
a Luxembourg PE. This limitation was
considered not compliant with EU
law.

This new provision should not be
confused with draft law 6681, which
would abolish an individual’s ability
to roll-over gains derived from the
sale of Luxembourg real estate, with
potential reinvestment of the sale
proceeds, irrespective of whether the
reinvestment would be in
Luxembourg or in another EEA
Member State.

The takeaway

By allowing a deferral of the exit tax
payment without interest or
guarantees, the new law provides US
MNCs with more flexibility in
business restructurings involving
Luxembourg.
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