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IRS and Treasury clarify that
ownership of PFIC stock is not
attributed through a tax exempt
organization or account
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Inbrief

On April 14,the IRSreleased Notice 2014-28, in which it announced that the IRSand Treasury will
amendthetemporary regulations containedin T.D. 9650, 78 Fed. Reg. 79609 (Dec. 31,2013), relatingto
the treatment of US personsthatown stockofa passive foreigninvestmentcompany (PFIC) through
certain organizationsoraccountsthatare tax exempt. Inparticular, the Notice providesthatthe
regulationswillbeamendedto clarify that US personsowning stock of a PFIC througha tax exempt
organization oraccount (asdescribedin Treas. Reg.sec. 1.1298-1T(c)(1))are notattributed ownershipof
the PFICfor purposes of applyingthe PFIC rules.

Asaresult,USpersons thatare beneficiaries of or have interests in an organizationoraccountexempt
from tax (e.g.,an individual retirementaccount (IRA) ora Section 529 plan) that ownstock ofa PFIC will
notbe subject to tax and reporting obligations under the PFIC rules.

I n detail attributing ownership from indirectlyinaPFIC. These
one USpersontoanotherin temporary regulations
Background certain circumstances, but includedportionsofthe 1992
Section 1298(a) provides werenever finalized. As proposed regulations that
attributionrulespursuantto such, no effective guidance providedforattributionfrom
whichaUSpersonis treated extended the reach of Section certain domestic andforeign
asowningPFICstockthat is 1298(a) to attribute PFIC entities.
owned by another person. stock fromone US personto .
These attribution rules do not another. In particular, the temporary
apply totreat stockowned (or regulationsincludearulein
treated as owned) by a US On December 31, 2013, Treas.Reg. sec.1.1291-
person as owned by any other Treasuryandthe I_RS issued 1T(b)(8)(iii)(C),which was
person, except to the extent temporaryregulations taken from the 1992 proposed
provided in regulations. containedin T.D. 9650,78 regulations, that provides
Until recently, the only Fed. Reg. 79609, which that each beneficiary ofa
regulationsissued under provide reportingand "foreign or domestic
Section 1298(a)were ownershipattributionrules nongrantor trust (other than
proposed regulations issued with respectto US persons an employees'trustdescribed
in 1992 which contained rules owning interestsdirectly or in Section401(a) thatis

pwc WWWw.pwc.com



Tax Insights

exemptfromtax under Section
501(a))"thatdirectly orindirectly
owns stock inaPFICis considered to
own a proportionate amountofsuch
stock (the ‘Nongrantor Trust
AttributionRule’). Forthis purpose, a
nongrantortrustis definedas "any
trustorportionofatrustthatis not
treatedas owned by oneormore
personsunder Sections67 1through
679." Thus,the beneficiary ofa US
nongrantortrustis generally
attributed ownershipofPFICstock
held by the US nongrantor trust.

Truststhataretreatedas owned by
theirgrantorsunder Sections67 1land
679aregenerallytaxabletothe
grantors under Sections 671 through
679. Because beneficiaries of tax
exempttrusts are typically notsubject
to tax ontheincome of such trusts,
this suggeststhatgenerally a tax
exempttrustwouldbea nongrantor
trustfor purposesofthe Nongrantor
Trust Attribution Rule. Furthermore,
the exclusion fromthisattribution
rule for"an employees'trustdescribed
in Section401(a) thatis exemptfrom
tax under Section 501(a)"suggests (i)
thatan employees'trustdescribedin
Section 401(a) is a nongrantor trust
and thatother tax exempttrustsare
nongrantor trusts; and (ii) that, in the
absence ofthe exclusion, this
attributionrulewould cause
attributionto the beneficiaries ofthe
employees'trusteventhoughthe
employees'trustis generally tax
exempt. Therefore, itappearsthatthe
Nongrantor TrustAttributionRule
couldattribute ownership through tax
exemptinvestment vehicles that
constitute trusts butare notdescribed
in Section401(a).

For example, | RAs are tax exempt
trusts (asdescribedin Section408(a))
that arenot"an employees'trust
describedin Section401(a)".
Therefore, the temporary regulations
containedin T.D. 9650 couldbe
interpretedtotreata US personthatis

the ownerofan IRAasowningPFIC
stock held by the IRA directly, without
the tax exemption provided by holding
the PFICthroughthe IRA. Ifso, the
US beneficiary orowner couldbe
subjectto tax consequencesand
reportingobligationsunderthe PFIC
rules. Similarissuescould arisein the
context of other tax exempttrusts as
well, including, forexample, qualified
tuitionprogramsdefined under
Section 529 (Section529 plans).

This result would be inconsistentwith
the treatment ofan I RA itself, aswell
as other tax exempttrusts (e.g.,
Section 529 plans),under the PFIC
rules. Pursuantto Treas. Reg. sec.
1.1291-1(e),an organization thatis
exemptfromtax is notsubject to
taxationunder Section1291 exceptto
the extenta dividendfromthe PFIC
wouldbe taxable under subchapter F.
Althoughtheregulations do notdefine
the term‘organization’, theterm
appearsto have been intendedto have
abroad meaning so as to include tax
exemptinvestment vehicles suchas
trusts thatare notseemingly within
the ordinary meaningofthat term, as
the preambleto the temporary
regulationsintroducing Treas. Reg.
sec. 1.1291-1(e) specifically
contemplatesthatan IRA is treated as
atax exemptorganization for
purposesoftherule. See T.D. 8750,
63 Fed.Reg. 6 (Jan.2,1998). A list of
tax exempt trusts and other tax
exemptorganizations and accounts
are also excepted from reporting
underthePFICrules. See Treas. Reg.
sec. 1.1298-1T(c)(1).

Giventheexceptions from PFIC tax
consequencesand reporting
obligationsprovided for tax exempt
organizationsandaccounts, the
attributionof PFIC stock through such
anorganizationoraccountunderthe
Nongrantor Trust AttributionRule
containedin the temporary
regulations(i.e., Treas. Reg. sec.
1.1291-1T(b)(8)(iii)(C)) was

presumably unintended. Investors
and advisors, however, were
nevertheless concernedthatthis
attributionrulecouldbeinterpreted
to subjectinvestors holding PFIC
stock throughtax exempt
organizationsoraccounts to PFIC tax
consequencesand reporting
obligations.

Notice 2014-28

Notice 2014-28provides thatthe IRS
and Treasurywillamendthe
regulationsto clarify thatUS persons
owning stock ofa PFICthrougha tax
exemptorganizationoraccount (as
describedin Treas.Reg.sec.1.1298-
1T(c)(1)) arenot attributed ownership
ofthe PFICfor purposes of applying
the PFICrules. The Notice explains
that theapplication ofthe PFIC rules
to a USperson treated as owning
stockofa PFICthrougha tax exempt
organization oraccount describedin
Treas.Reg. sec.1.1298-1T(c)(1)would
be inconsistentwiththe tax policies
underlyingthe PFICrulesandthe tax
provisionsapplicable to tax exempt
organizationsandaccounts.
Therefore, USpersonsthat are
beneficiariesoforowninterestsina
tax exempt organizationoraccount,
suchasan IRA,willnotbesubjectto
tax consequencesor reporting
obligationsunderthe PFICrules.

The takeaway

Many taxpayers will welcome the
proposed amendmenttothe
definitionofshareholderin the
Section 1291 regulations. The Notice
cameatacritical timeandeasedthe
concernsoffinancialinstitutions and
investorswho were concerned that
ownershipof PFICstock througha tax
exemptorganizationoraccount could
subjectinvestors to PFIC tax
consequencesand reporting
obligations.
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Let's talk

For adeeperdiscussionof howthis mightaffect your business, please contact:

Washington National Tax Services

Pam Olson Mike DiFronzo Charles Markham

(202) 414-1401 (202) 312-7613 (202) 312-7696
pam.olson@us.pwc.com michael.a.difronzo@us.pwc.com charles.s.markham@us. pwc.com
Ethan Atticks Jared Hermann

(202) 414-4460 (202) 312-7940

ethan.a.atticks@us.pwc.com jared.a.hermann@us.pwc.com
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SOLICITATION

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors.

pwc


mailto:pam.olson@us.pwc.com
mailto:michael.a.difronzo@us.pwc.com
mailto:charles.s.markham@us.pwc.com
mailto:ethan.a.atticks@us.pwc.com
mailto:jared.a.hermann@us.pwc.com

	In detail
	Background
	Notice 2014-28

	In brief
	The takeaway
	Let’s talk

