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In brief 

On July 18, 2013, the Internal Revenue Service (IRS) Office of Appeals (Appeals) released a 

Memorandum for Appeals Employees (AP-08-0713-03) (Memorandum) setting forth a new policy on the 

handling of cases in Appeals. The new policy reflects the first phase of implementing recommendations 

from the Appeals Judicial Approach and Culture (AJAC) Project, which is designed to promote a quasi-

judicial approach to the way Appeals conducts business. 

One of the primary issues addressed by the AJAC Project deals with situations where new facts, issues, 

legal theories, or alternative arguments are presented after a case gets to Appeals. According to the 

Memorandum, Appeals will not engage in fact finding and nor will it raise new issues or reopen issues on 

which the taxpayer and the IRS agree. Instead, Appeals will focus on resolving disagreements between 

the taxpayer and the government. Appeals confirms that it is not a continuation or extension of the 

examination process.  

Another primary issue addressed by the AJAC Project is the treatment of cases not fully developed by the 

Large Business & International Division Examination Division (Exam). Historically, Appeals would 

return underdeveloped cases to Exam for further development. The new policy provides that Appeals will 

attempt to settle a case based on the existing facts when the case is not fully developed and the taxpayer 

has presented no new information or evidence. 

The new policy applies to all Appeals actions taken after July 18, 2013, including cases protested to 

Appeals after that date as well as all open cases in Appeals on that date. To implement this policy, the 

Memorandum provides interim guidance. The Internal Revenue Manual provisions are being updated to 

incorporate the guidance. 

 

In detail 

New issues 

Under prior policy, Appeals was 
allowed to raise new issues after 
receiving a case from Exam and 
reopen issues on which the 
taxpayer and the IRS were in 
agreement so long as the ground 
for either action was substantial 

and the potential effect on the 
tax liability was material. 

The new policy provides that 
Appeals may not raise a new 
issue nor may it reopen an issue 
on which the taxpayer and the 
IRS are in agreement. Appeals 
also may not raise new issues in 
docketed cases (ie, post-

statutory notice of deficiency) 
unless the taxpayer engaged in 
fraud, malfeasance, or 
misrepresentation of fact. The 
new policy instructs Appeals to 
focus its dispute resolution 
efforts on resolving the points of 
disagreement presented by the 
parties.  

http://www.irs.gov/pub/foia/ig/spder/AP-08-0713-03.pdf
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New issues that benefit the 
government may not be raised in 
Appeals, but new issues raised by or in 
favor of taxpayers may be presented. 
A new issue is defined as a matter not 
raised during Exam’s consideration.  

New theory or argument 

The new policy reconfirms the 
distinction between a new issue and a 
new legal theory or alternative 
argument. Appeals may raise new 
theories or alternative legal arguments 
that support the positions presented 
by the parties. However, if Appeals 
raises an alternative legal argument or 
alternative issue that benefits the 
government, Appeals will rely upon 
existing evidence provided by Exam 
and contained within the existing file 
in its attempt to settle the case.  

Underdeveloped cases 

Under prior policy, when a case 
submitted by Exam was not fully 
developed, Appeals would decide 
whether to continue the Appeals 
process or return the case to Exam for 
further development either before or 
after accepting the case into Appeals. 
Under the new policy, Appeals will not 
return the case to Exam for further 
development. 

In contrast, if the taxpayer presents 
new facts or evidence on an existing 
unagreed issue, Appeals will return 
the case to Exam for assessment of 
that information. Should Appeals 
decide to retain jurisdiction of a case 
after receiving new information, Exam 
will be given an opportunity to review 
the information and provide 
comments to Appeals. 

Depending on the nature and 
significance of the underdevelopment 
of the case, this policy may result in 
more taxpayer-favorable settlements. 

The takeaway 

Taxpayers have always been able to 
raise new issues in Appeals, but 
Appeals has had to meet certain long-
standing materiality standards to do 
so. The new policy strengthens 
taxpayer protections against the 
government raising additional issues 
after a case moves into Appeals.  
The new policy restricts the 
circumstances under which Appeals 
may return a case to Exam for 
additional factual development. In 
continuing its quasi-judicial approach, 
Appeals will not return an 
underdeveloped case to Exam and will 
not evaluate new facts or evidence 

submitted by taxpayers. All new facts 
and evidence from the taxpayer will be 
returned to Exam for review and 
comment. Accordingly, it is not 
recommended that taxpayers wait 
until Appeals to present key facts or 
evidence as a strategy for settlement. 
Time will tell how much this new 
policy will impact the ability of 
Appeals to resolve more cases 
successfully, but this first step is a 
promising development. Taxpayers 
should be aware of this change in 
policy and the potential impact upon 
various Appeals activities. Taxpayers 
who have, or may have, issues in front 
of Appeals should look to the 
Memorandum for interim guidance. 
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