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Senator Levin and Representative
Levin introduce Senate and House
bills further limiting inversions

May 20, 2014

In brief

Today, Sen. Carl Levin (D-MI) and Rep. Sander Levin (D-MI) introduced almost identical bills (the Stop

Corporate Inversions Act of 2014) in the Senate and House, respectively, to further limit corporate

expatriations, or inversions (the Levin inversion bills). Sen. Levin is chairman of the Senate Permanent

Subcommittee on Investigations, while Rep. Levin is ranking member of the House Ways and Means

Committee. The stated intention of the Levin inversion bills is to “significantly reduce a tax loophole that

allows U.S. companies that merge with foreign companies to reincorporate offshore in lower-tax
jurisdictions… to avoid being subject to U.S. tax on their overseas earnings.”

The bills are broadly similar to a proposal in the Obama Administration’s FY 2015 Budget. They change

the threshold for applying Section 7874 (generally, treatment of a foreign company as a US company)

from 80% continuity of ownership by the predecessor US company’s shareholders to 50% continuity of

ownership. In addition, a foreign company would be treated as a US company for US federal income tax

purposes if (i) its management and control and (ii) significant business operations remain in the United
States, but it does not have substantial business activities in the relevant foreign country.

Both bills would be effective for transactions after May 8, 2014. The Senate bill would only be effective

for two years, anticipating comprehensive US federal income tax reform, while the House bill would be
effective indefinitely.

In detail

Section 7874 governs
treatment of ‘expatriated’
(i.e., inverted) US entities.
Foreign entities caught by
Section 7874 are generally
treated as US entities for
purposes of US federal
income tax law. Under the
Stop Corporate Inversions
Act of 2014, the definition of
an ‘inverted domestic
corporation’ would be

broadened to include any
entity:

(a) that acquires, after May
8, 2014, substantially all of
the properties of a domestic
corporation, or all of the
assets (or a trade or business)
of a domestic partnership;

(b) for which, after the
acquisition, more than 50%
of the stock (by vote or value)
is held by former

shareholders of the domestic
corporation (or former
partners of the domestic
partnership), or the
management and control of
the expanded affiliated group
that includes the entity
occurs primarily in the
United States -- and such
group has significant
domestic business activities;
and
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(c) that does not have substantial
business activities in the relevant
foreign country.

The Levin inversion bills codify
existing regulations regarding the
standard for ‘substantial business
activities,’ meaning that 25% or more
of a company’s employees (by
headcount or compensation), sales,
and assets are located in the foreign
country. A similar but broader
standard would apply for purposes of
defining ‘significant domestic
business activities,’ looking at 25% or
more of employees, sales, income or
assets. Note that the bills provide
authority permitting regulations to
stiffen the requirements by raising the
25% threshold for business activities
in the foreign country.

The bills also delegate regulatory
authority to determine what
constitutes ‘management and control.’
However, the bills would deem
management and control to be in the
United States if substantially all of the
executive officers and senior
management of the expanded
affiliated group are located in the
United States.

The Obama Administration’s FY 2015
budget proposed similar
modifications to Section 7874 that
would broaden the definition of an
inversion transaction. The

Administration proposal would also
treat a foreign entity as a US entity for
US federal income tax purposes if
either (a) it acquires substantially all
assets of a US corporation and there is
greater than 50% continuity of
ownership in the foreign acquiring
corporation by the owners of the
acquired entity; or (b) regardless of
ownership continuity, (1) a foreign
corporation acquires substantially all
the assets of a US entity, (2) the
affiliated group that includes the
foreign corporation has substantial
business activities in the United
States, and (3) the foreign corporation
is primarily managed and controlled
in the United States. This budget
proposal would be effective for
transactions completed after
December 31, 2014, and is estimated
to increase federal revenues by $17.2
billion over 10 years.

The Senate Levin inversion bill has 13
co-sponsors from the Democratic
caucus. Finance Committee
Chairman Ron Wyden (D-OR) is not a
co-sponsor of the Levin inversion bill
but has stated his commitment to
enacting similar legislation (effective
as of May 8, 2014) as part of
comprehensive tax reform.

Ways and Means Committee
Chairman Dave Camp (R-MI) has
expressed his opposition to
addressing inversions outside

comprehensive tax reform, while
Finance Committee Ranking Member
Orrin Hatch (R-UT) has voiced
objections to any anti-inversion
legislation.

Note: While the chances of any
legislative action to address inversions
are in question at this time, it is
especially uncertain whether the
suggested May 8, 2014 effective date
would be maintained, even if Congress
were to modify Section 7874 in the
future. Congress originally enacted
Section 7874 as being effective for tax
years after March 4, 2003, and set
aside a March 2002 effective date that
had been proposed unilaterally by
Senate Finance Committee leaders.

The takeaway

Democrats in the Administration and
both chambers of Congress have now
proposed substantially similar
legislation to further limit the ability
of US entities to reduce their US
federal income tax liability by means
of an inversion. However, leading
members of the Congressional
taxwriting committees (other than
Rep. Levin) have indicated that they
do not support anti-inversion
legislation outside the context of
comprehensive tax reform.
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