
 

To be eligible for the Treasury 1603 grant 
program, companies must "begin construction" 
on their projects by December 31, 2011.   
Construction begins when a company either 
(a) incurs at least 5% of eligible project costs 
("5% test") or (b) begins "significant physical 
work" in a plan of continuous construction.  For 
potential applicants relying upon the 5% test, the 
important milestone is the date the costs are 
incurred.  Where a project asset is produced, 
manufactured, or constructed for the applicant 
by another person, the cost of that asset is 
incurred when the property and/or services  are 
provided to the applicant, under the "economic 
performance" test of Treas. Reg. §1.461-1.  One 
notable exception to the economic performance 
general rule is Treas. Reg. §1.461-4(d)(6), which 
allows property or services that are reasonably 
expected to be provided within 3 1/2 months of 
the date of payment to meet the economic 
performance requirement when payment is 
made. 
 
Many applicants facing the December 31st 
deadline to meet the 5% test have viewed these 
economic performance rules as allowing two 
options:  (a) take delivery of eligible property and 
incur other eligible costs by year-end or (b) rely 
on the 3 1/2 month rule.  Under the plain 
language of the regulation and Treasury's Begun 
Construction FAQ #17, this would allow an 
applicant to meet the 5% test on December 31, 
2011 for property or services reasonably expected 
to be provided by April 15, 2012 assuming 
payment is made on December 31, 2011.  (An 

accrual method taxpayer also must have a fixed 
liability by December 31, 2011 in order for the 
amount to be "incurred.")  In addition, this 
would apply to the determination of costs 
incurred by an applicant's accrual-method 
vendors under binding written contracts using 
the "look through" method of meeting the 5% 
test, i.e., the vendor would incur costs on the 
payment date for equipment, supplies or services 
expected to be provided within 3 1/2 months. 
 
However, Treasury officials recently have 
expressed the view that applicants relying on the 
"look through" method are bound by any 
accounting method elections their contractors 
have made in determining when eligible costs are 
incurred.  While there is not clear guidance 
addressing whether the use of the 3 1/2 month 
rule for the 1603 grant program is a method of 
accounting, many consider it to be one.  As such, 
the applicant or the applicant's vendor must be 
entitled to use this method, either as a method 
consistent with its existing method, or as a new 
entity or an existing entity engaging in a new 
trade or business that adopts the 3 1/2 month 
rule.  Absent such conditions, the applicant or 
the applicant's vendor may be ineligible to use 
the 3 1/2 month rule and, thus, would need to 
have all assets, equipment, supplies or services 
actually provided by December 31, 2011 in order 
to "incur" the amounts and include them in the 
5% test.  If such costs are necessary to meet the 
5% test, this could impact overall project 
eligibility for the 1603 grant program.  
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For more information 
 
For prior alerts on alternative and renewable 
energy tax issues, please see our news archive.  
 
In addition to the Alternative & Renewable 
Energy Tax Newsalert, PwC also publishes a 
cross-disciplinary news alert providing updates 
on cleantech, sustainable development, and the 
business impacts of US climate and energy 
policy. For further information and to sign up for 
these alerts, click here.  
 
For more information on green policy incentives 
throughout the world, click here. 
 
 
 
 
 

 
 
For more information about using energy tax 
incentives to meet your renewable energy goals, 
please contact a member of PwC's Sustainable 
Business Solutions tax team: 
 
Matthew Haskins   202.414.1570 
Kerry Gordon   720.931.7364 
Wendy Punches   408.817.5948 
Courtney Sandifer  202.414.1315 
Jason Spitzer   202.346.5287 
 
For more information about accounting method 
issues related to energy tax and grant incentives, 
please contact a member of PwC's Federal Tax 
Services team: 
 
Annette Smith   202.414.1048 
James Liechty   202.414.1694 

 

http://www.pwc.com/us/en/tax-services/newsletters/alternative-renewable-energy-archive.jhtml
http://pwcprd-wip.pwcinternal.com/us/en/corporate-sustainability-climate-change/register.jhtml
http://www.pwc.com/globalgreenpolicyinsights

