
 

On April 6, 2012, the Internal Revenue Service 

released a private letter ruling, PLR 201214007, 

in which it determined that facility-specific 

power purchase agreements ("PPAs") for wind 

energy facilities are not treated as depreciable 

assets separate from the facilities themselves.  

Any value created by such a PPA is includable in 

the adjusted depreciable basis of the facility to 

which it is related.  

The taxpayer that requested the ruling is an 

electric utility company, engaged in generation, 

marketing, transmission, and distribution of 

electric power.  In a single transaction, the 

taxpayer acquired an entity with a portfolio of 

numerous wind energy facilities both operational 

and under construction.  A number of the 

facilities were subject to PPAs that were facility-

specific, i.e., the agreements obligated the parties 

to the agreement to buy and sell, respectively, a 

specified amount of power output from that 

particular facility.  The PPAs were drafted in 

such a manner that the facility owner could not 

satisfy the terms of the agreement with power 

generated from any other sources.  Furthermore, 

the PPA could not be transferred and remain 

valid without transfer of the accompanying wind 

energy facility. 

At the date of acquisition by the taxpayer, most 

of the PPAs for the facilities had remaining 

durations that were unspecified, but were 

described by the IRS as "significant."  In 

addition, the IRS noted that the pricing of power 

under many of the PPAs was above current 

market rate.  In conducting valuation of the 

acquisition, the taxpayer's appraiser determined 

separate values for the physical facility assets 

and the PPAs. 

The IRS's analysis focused on the rule on 

depreciation of assets acquired subject to a lease 

under IRC section 167(c)(2).  Relying on the fact 

that the PPAs were facility-specific and not 

separately transferable, the IRS determined that 

the agreements should not be treated as assets 

separate from the wind energy facilities subject 

to the agreements.  Under this conclusion, upon 

acquisition, any value of a PPA would be part of 

the depreciable basis of the wind energy facility 

subject to that agreement. 

PwC observations 

In the ruling, the IRS has provided a clear and 

helpful statement that facility-specific PPAs are 

analogous to asset leases for tax purposes, and 

this analysis appears to be applicable to 

technologies beyond wind.  This could affect the 

pricing and terms of new PPAs, as well as the 

pricing of energy generation facilities currently 

subject to PPAs.  The ruling also may provide 

helpful inferences for many companies who have 

been considering whether PPAs must be 
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attributed separate basis under the Treasury 

section 1603 cash grant program.   

Companies should remain cautious about 

generalizing the principles set forth in the ruling.  

While the factual details underlying the PPA in 

the ruling are not fully described, it appears that 

agreements were drafted to apply on a facility 

basis rather than a producer basis.  It is unclear 

whether the IRS would reach the same 

conclusion where PPAs allow the power supplier 

more flexibility in how it meets its obligation to 

deliver energy or differ in other ways from the 

PPA analyzed in the ruling. 

For more information 

For prior alerts on alternative and renewable 

energy tax issues, please see our news archive.  

In addition to the Alternative & Renewable 

Energy Tax News alert, PwC also publishes a 

cross-disciplinary News alert providing updates 

on cleantech, sustainable development, and the 

business impacts of US climate and energy 

policy. For further information and to sign up for 

these alerts, click here.  

For more information about using energy tax 

incentives to meet your renewable energy goals, 

please contact a member of PwC's Sustainable 

Business Solutions tax team: 

Matthew Haskins   202.414.1570 

Kerry Gordon   720.931.7364 

Wendy Punches   408.817.5948 

Courtney Sandifer  202.414.1315 

Jason Spitzer   202.346.5287

 

http://www.pwc.com/us/en/tax-services/newsletters/alternative-renewable-energy-archive.jhtml
http://pwcprd-wip.pwcinternal.com/us/en/corporate-sustainability-climate-change/register.jhtml

