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New US-Poland treaty incorporates 
modern limitation on benefits article 

February 15, 2013 

In brief 

The United States and Poland have signed a new income tax treaty replacing the 1974 income tax treaty.  

The 1974 treaty was one of the few remaining US income tax treaties that did not contain a limitation on 

benefits article (LOB) and accommodated international investment.  As expected, the new treaty, signed 

on February 13, 2013, includes a modern LOB article.  Unlike other recent treaties, the new US-Poland 

treaty does not eliminate source state taxation on intercompany dividends, certain types of interest, or 

royalties.   

For withholding provisions, the treaty will be effective the first day of the second month following the 

date on which the treaty enters into force.  For all other taxes, the treaty will be effective for taxable 

periods beginning on or after the first day of January of the next taxable year following the date on which 

the treaty enters into force. The treaty will enter into force on the date that Poland and the United States 

both have notified each other that they have complied with their applicable internal procedures.  

The treaty does not include a transition rule. Therefore, taxpayers presently entitled to treaty benefits 

may lose those benefits once the treaty's provisions take effect. 

 

In detail 

Key provisions of the treaty 

Source state taxation on 
dividends 

Unlike other recent US income 
tax treaties, the new treaty does 
not exempt parent-subsidiary 
dividends from source state 
taxation.  Similar to the 1974 
treaty, source state taxation is 
limited to 5% if the beneficial 
owner of the dividend is a 
company that owns directly at 
least 10% of the voting stock of 
the company paying the 
dividend and 15% in all other 
cases.  An exemption applies to 
dividends if the beneficial owner 

is a pension fund that is a 
resident of the other contracting 
state and the dividends are not 
derived from the carrying on of 
a trade or business by the 
pension fund or through an 
associated enterprise.  Source 
state taxation of dividends paid 
by regulated investment 
companies (RICs) is limited to 
15% but may be exempt if the 
above requirements relating to 
pension funds are satisfied.  
With respect to real estate 
investment trusts (REIT), the 
source state taxation of 
dividends generally is limited to 
15% if: (i) the beneficial owner 
of the dividend is an individual 
or pension fund, in either case 

holding an interest of not more 
than 10% in the REIT; (ii) the 
dividends are paid with respect 
to a class of stock that is publicly 
traded and the beneficial owner 
of the dividends holds an 
interest of not more than 5% of 
any class of the REIT's stock; or 
(iii) the beneficial owner of the 
dividends holds an interest of 
not more than 10% in the REIT 
and the REIT is diversified; 
otherwise, dividends paid by a 
REIT are subject to domestic 
law rates of tax. 
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Source state taxation of interest 
increased 

In contrast to the 1974 treaty, which 
provided an exemption from source 
state taxation on interest, the new 
treaty limits source state taxation to 
5% of the gross amount. Interest is 
exempt from source state taxation if 
the beneficial owner of the interest is: 
(i) a Contracting State or certain 
government entities; (ii) pension 
fund, but only if the pension fund does 
not derive the interest from the 
carrying on of a business; (iii) a bank, 
(iv) an insurance company; or, (v) an 
enterprise that is unrelated to the 
payor of the interest and that 
substantially derives its gross income 
from the active and regular conduct of 
a lending or finance business (other 
than a bank).  A maximum 15% rate 
applies to certain types of contingent 
interest.  

Source state taxation on royalties 
reduced  

Source state taxation of royalties is 
reduced to 5% of the gross amount, a 
reduction from the 10% rate under the 
existing treaty.  Royalties are defined 
as (i) payments of any kind received as 
a consideration for the use of, or the 
right to use, any copyright of literary, 
artistic, scientific or other work 
(including cinematographic films or 
radio or television broadcasting 
tapes), any patent, trademark, design 
or model, plan, secret formula or 
process, or for information concerning 
industrial, commercial or scientific 
experience; (ii) gain derived from the 
alienation of any property described 
above to the extent that such gain is 
contingent on the productivity, use, or 
disposition of the property; and (ii) 
payments of any kind received as a 
consideration for the use of, or the 
right to use any industrial, 
commercial, or scientific equipment. 

LOB Article 

Publicly traded company test   

Consistent with current US tax treaty 
policy, the publicly traded company 
test imposes an additional 'substantial 
presence' requirement that either the 
tested company’s shares are primarily 
traded on a recognized stock exchange 
located in the state of residence, or the 
company's primary place of 
management and control is in the 
state of residence.  In the case of a 
company resident in Poland, the 
substantial presence test may be met 
if its shares are primarily traded on a 
recognized stock exchange located 
within the European Union or in any 
other European Free Trade 
Association state.  In the case of a US 
resident company, the substantial 
presence test may be met if its shares 
are primarily traded on a recognized 
stock exchange located in another 
state that is a party to the North 
American Free Trade Agreement. 

Subsidiary of a publicly traded 

company test  

Also consistent with current US tax 
treaty policy, in order to qualify as a 
subsidiary of a publicly traded 
company, in the case of indirect 
ownership, each intermediate owner 
of the tested company must be a 
resident of either the United States or 
Poland.   

Ownership/base erosion 

The treaty’s ownership-base erosion 
test looks only to ownership by 
persons who are residents of the 
tested company's state of residence.  
In the past, US tax treaties have 
permitted ownership by certain US 
persons.  As with other recent US tax 
treaties, the ownership prong of the 
test requires that, in the case of 
intermediate owners, each such owner 
is a resident of the Contracting State 
in which the tested company is 
resident.   

Pension plans and charitable 

organizations 

Pension plans and charitable 
organizations may be eligible for the 
treaty benefits.  With respect to 
pension plans, more than 50% of the 
pension’s beneficiaries, members, or 
participants, must be individuals 
resident in either the United States or 
Poland.   

Derivative benefits test 

Treaty benefits may be available based 
on the derivative benefits test, if 95% 
or more of the tested company's 
shares are owned directly or indirectly 
by seven or fewer equivalent 
beneficiaries entitled to equivalent 
treaty benefits under another bilateral 
US income tax treaty and certain 
other requirements are satisfied.  
Importantly, the derivative benefits 
test does not include the restrictive 
language found in the new protocol to 
the US-Spain treaty (see US Tax 
Treaty Newsalert dated January 17, 
2013, New protocol to US-Spain 
treaty signals possible changes in US 
policy on limitation on benefits). 

Active trade or business 

Similar to other US tax treaties, a 
resident may qualify for treaty 
benefits if the resident is engaged in 
the active conduct of a trade or 
business in the first-mentioned state 
(other than the business of making or 
managing investments for the 
resident's own account, unless these 
activities are banking, insurance or 
securities activities carried on by a 
bank, insurance company or 
registered securities dealer), and the 
income derived from the other 
Contracting State is derived in 
connection with, or is incidental to, 
that trade or business.  For income 
derived by the resident or from a 
related person, the active trade or 
business in the state of residence must 
be substantial to the active trade or 

http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=6322&Mailinstanceid=26501
http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=6322&Mailinstanceid=26501
http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=6322&Mailinstanceid=26501
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business in the state of source.  
Substantiality is determined based on 
the facts and circumstances.   

Headquarter company test 

Broadly, this test requires that the 
tested company function as a 
headquarters company for a 
multinational corporate group, which 
is demonstrated by satisfying seven 
criteria.  These criteria include the 
following: (i) the tested company  
provides a substantial portion of the 
overall supervision and 
administration of the group, which 
may include, but cannot be 
principally, group financing; (ii) the 
corporate group consists of 
corporations resident in, and engaged 
in an active business in, at least five 
countries, and the business activities 
carried on in each of the five countries 
(or five groupings of countries) 
generate at least 10% of the gross 
income of the group; (iii) the business 
activities carried on in any one 
country other than the Contracting 
State of residence of the headquarters 
company generate less than 50% of 
the gross income of the group; (iv) no 
more than 25% of its gross income is 
derived from the other Contracting 
State; (v) the tested company has, and 
exercises, independent discretionary 
authority to carry out the functions 
referred to in item (i);  (vi) the tested 
company is subject to the same 
income taxation rules in its country of 
residence as persons described in the 
active trade or business test; and (vii) 
the income derived in the other 
Contracting State either is derived in 
connection with, or is incidental to, 
the active business referred to in item 
(ii). 

Triangular branch rule 

The treaty includes a triangular 
branch rule which provides that in the 
case where income derived by a 
resident of one Contracting State from 
the other Contracting State is 
attributable to a permanent 

establishment (PE) in a third 
jurisdiction, the tax benefits otherwise 
available under the treaty will not 
apply if the PE's profits are subject to 
a combined aggregate effective tax 
rate in the residence state and third 
jurisdiction that is less than 60% of 
the general rate of corporate tax in the 
residence state.  If the tested company 
fails the 60% test, the source 
Contracting State may impose a tax 
not to exceed 15% of the gross amount 
of dividends, interest or royalties; and 
any other income is subject to tax 
under the domestic tax laws of the 
source state.  The triangular branch 
rule does not apply to royalties 
received as compensation for the use 
of, or the right to use, intangible 
property produced or developed by 
the PE itself or in the case of any other 
income, the income derived from the 
other Contracting State is derived in 
connection with, or is incidental to, 
the active conduct of a trade or 
business carried on by the PE in the 
third state (other than the business of 
making, managing or simply holding 
investments for the enterprise's own 
account, unless these activities are 
securities activities carried on by a 
registered securities dealer). 

Discretionary grant of benefits 

The treaty includes the standard 
language (as opposed to the more 
narrow standard included in the 
protocol to the US-Spain treaty) for 
allowing a discretionary grant of 
benefits by the competent authority of 
the source state if the competent 
authority determines that the 
establishment, acquisition or 
maintenance of such person and the 
conduct of its operations did not have 
as one of its principal purposes the 
obtaining of benefits under the treaty.  

Effective date 

The treaty will enter into force on the 
date that Poland and the United States 
both have notified each other that 
they have complied with their 

applicable internal procedures.  For 
withholding provisions, the treaty will 
be effective the first day of the second 
month following the date on which the 
treaty enters into force.  For all other 
taxes, the treaty will be effective for 
taxable periods beginning on or after 
the first day of January of the next 
taxable year following the date on 
which the treaty enters into force.    

Observation: The treaty does not 
include a transition rule, found in 
many treaties and protocols that may 
reduce the eligibility for treaty 
benefits. A transition rule would allow 
a taxpayer presently entitled to treaty 
benefits to use the existing treaty for 
an additional 12 months. 

We are still in a state of delay on tax 
treaty ratification due to the actions of 
Senator Rand Paul (R-Kentucky). He 
has blocked, for two years, action on 
the Senate floor via the normal 
unanimous consent procedures.  As a 
result, there have been no treaty 
hearings since 2011.  There are several 
agreements that are ready to move 
through the ratification process, 
including Chile, Poland, Japan, and 
Spain, with a protocol to the UK treaty 
and an agreement with Norway 
reportedly close to signature.  
Hopefully, the growing number of 
pending agreements will encourage 
the Senate to act.  However, at this 
point, it is not clear when the next 
hearing to begin the ratification 
process will take place. 

The takeaway 

Taxpayers currently relying on the 
1974 treaty should revisit their 
structures in order to determine 
whether they can meet the new LOB 
article and be prepared to revise 
impacted structures before the new 
treaty enters into effect.  Taxpayers 
who are eligible for the benefits of the 
new treaty should be aware of the new 
withholding rate for interest and 
royalties.  
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