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Sen. Levin Introduces Updated 
Anti-Tax Haven Bill 

On July 12, 2011, Sen. Carl Levin (D-MI) introduced the Stop Tax Haven Abuse Act of 
2011 (S. 1346), (the "Levin bill") an updated version of the anti-tax haven legislation 
that he had previously sponsored in 2007 and 2009.  Sen. Levin has claimed that the 
bill would recover $100 billion in lost revenue each year from "offshore tax dodges."  
The previous versions were never voted on in either chamber of Congress, and this 
version is not expected to be considered this year.  The current bill excludes several 
provisions from the 2009 bill, either because they were part of enacted legislation or 
administrative guidance during the past two years (e.g., the codification of economic 
substance or the treatment of dividends from equity swaps) or for other reasons (e.g., 
the removal of the list of "Offshore Secrecy Jurisdictions").  

Summary of Key Points 

The following summary of the key points in Sen. Levin's bill reflects descriptions 
issued by his office.  Most of the bill's provisions are brief and straightforward, and 
their impact is described in the summary.  For a few selected proposals, further 
details and observations have been added. 

Management and Control 

 Corporate Residence Using Management and Control Criteria:  Stops companies 
operating from the United States from claiming foreign status by treating foreign 
corporations that are publicly traded or have gross assets of $50 million or more 
and whose management and control occur primarily in the United States as U.S. 
domestic corporations for income tax purposes.  

Proposed section 7701(p) would treat companies organized in foreign jurisdictions as 
U.S. companies for U.S. federal income tax purposes if (i) the management and 
control of the corporation occurs, directly or indirectly, primarily within the United 
States, and (ii) the corporation is (a) publicly traded or (b) has gross assets of $50 
million or more, including investments under management for customers.  The asset 
test does not apply to controlled foreign corporations ("CFCs") whose U.S. parent has 
substantial assets (other than cash and stock of foreign subsidiaries) used in the 
active conduct of a U.S. trade or business.   
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For purposes of this provision, "management and control" would be treated as 
occurring primarily in the United States if substantially all executive officers, senior 
management, and all others who exercise day-to-day responsibility for making 
decisions involving strategic, financial, and operational policies of the corporation are 
located primarily within the United States.  Where a company's assets are held 
primarily as investments managed on behalf of others, "management and control" 
would be treated as occurring primarily in the United States if the decisions about 
how to invest the assets are made in the United States. 

Observation:  Of all proposals in the previous Levin bills, this one has garnered the 
most attention.  It would effectively change the long-time basis of U.S. taxation for 
foreign companies from place of organization to place of management and control, 
making the U.S. approach more similar to many of our trading partners.  Note, 
however, that it is primarily aimed at companies that have inverted or otherwise put 
their management in the United States while maintaining corporate registration in a 
foreign jurisdiction.  Unlike other countries' tax regimes that use a management and 
control test for all determinations of corporate residence for tax purposes, the Levin 
proposal would not apply to companies that are organized in the United States but 
have management and control in another jurisdiction. 

Financial Reporting 

 Strengthen the Foreign Account Tax Compliance Act (FATCA):  Clarify when 
foreign financial institutions and U.S. persons must report foreign financial 
accounts to the IRS.   

 Strengthen Foreign-Related U.S. Financial Reporting Obligations:  Facilitate 
detection of offshore activities by requiring U.S. financial institutions that open 
accounts for foreign entities controlled by U.S. clients or open foreign accounts in 
non-FATCA institutions for U.S. clients to report the accounts to the IRS.  

 Increase Corporate Reporting Obligations for Foreign Payments:  Require annual 
country-by-country reporting by SEC-registered corporations on employees, 
sales, financing, tax obligations, and tax payments.  

Tax Treatment of Payments and Deposits 

 Limit Use of Credit Default Swaps:  Treat credit default swap payments sent 
offshore from the United States as taxable U.S.-source income.  

 Limit CFC Deposits in the United States:  Treat deposits made by a controlled 
CFC to a financial account located in the United States, including a 
correspondent account of a foreign bank, as a taxable constructive distribution by 
the CFC to its U.S. parent.  

Additional Penalties 

 Penalize Corporate Insiders Hiding Offshore Holdings:  Authorize a fine of up to 
$1 million per violation of securities laws. 

 Strengthen Penalties on Tax Shelter Promoters:  Increase the maximum fine to 
150% of any "ill-gotten gains" for those who "aid and abet tax evasion." 

New Legal Burdens 

 Expand Anti-Money Laundering Rules:  Require hedge funds, private equity 
funds, and formation agents to ensure they screen clients and offshore funds.  
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 Expand Scope of John Doe Summons: Allow the IRS to issue summons to a class 

of persons that relate to a long-term project approved and overseen by a court.  

 Place Burden of Proof on U.S. Persons Regarding Control of Foreign Entities:  
Establish rebuttable presumptions to combat offshore secrecy in U.S. tax and 
securities law enforcement proceedings by treating non-publicly traded offshore 
entities as controlled by the U.S. taxpayer who formed them, sent them assets, 
received assets from them, or benefited from them when those entities have 
accounts or assets in non-FATCA institutions, unless the taxpayer proves 
otherwise.   

 Require New Bank Examination Techniques:  Put techniques in place to detect 
and prevent "abusive" tax shelter activities or the "aiding and abetting of tax 
evasion" by financial institutions.  

 Require Disclosure of Information to Congress:  Ensure that Congress is 
informed of information related to an IRS determination of whether to exempt 
an organization from taxation.  

Observation:  Unlike most of the proposals in the Levin bill, this provision is not 
focused on cross-border tax issues but rather is aimed at grants of exemption from 
U.S. federal income tax under section 501.   

New IRS and Treasury Authority 

 Reinforce Treasury Department Authority:  Authorize special measures to stop 
offshore tax abuse by allowing Treasury to take specified steps against foreign 
jurisdictions or financial institutions that impede U.S. tax enforcement.  

Observation:  The Treasury Department authority that would be granted here 
under Code section 5318A relates to a narrow range of activities involving money-
laundering; it would not affect most U.S. taxpayers. 

 Reinforce IRS Authority:  To combat hidden foreign financial accounts, allow the 
IRS the use of tax return information to evaluate foreign financial account 
reports, simplifying penalty calculations for unreported foreign accounts, and 
facilitating the use of suspicious activity reports in civil tax enforcement.  

Observation:  This proposal, like certain others in the Levin bill, would involve 
amendments to statutes governing bank regulation, not income taxes.  It would tie 
financial enforcement and tax enforcement together more closely. 

 Allow Sharing of Tax Information for Financial Enforcement:  Allow the IRS to 
share tax information when requested by a federal financial regulator engaged in 
a law enforcement effort. 

Observation:  This proposal is the converse of the previous provision, amending 
section 6103 to allow for sharing of taxpayer information where the SEC, PCAOB or 
federal banking agency requests it to investigate perceived tax shelters or other 
perceived tax evasion schemes.  This exception to the privacy of taxpayer information 
is one of the most notable departures in the Levin bill from traditional U.S. federal 
income tax principles. 

Restrictions on Tax Advisors 

 Prohibit Certain Contingent Fee Arrangements: Prohibit fee arrangements in 
which a tax advisor is paid a fee based upon the amount of losses generated to 
shelter income or taxes not paid by a client.   
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 Establish Standards for Tax Opinions:  Establish standards for tax opinions 

rendering advice on transactions with a potential for tax avoidance or evasion.  

Overall Observation:  The Levin anti-tax haven legislation would have a 
significant direct impact on both U.S-headed and certain foreign-headed companies, 
as well as on tax advisers that provide tax advice to those companies.  The bill's view 
of "tax havens" combines two uses of the term:  the corporate structuring perspective, 
relating to business entities located in low-tax jurisdictions, and the personal 
investment perspective, relating to financial activities in jurisdictions with limited tax 
information exchange.  Thus, the bill covers a wide range of activities and concerns 
and proposes a variety of tools, some potentially more controversial than others.  It 
appears unlikely that this bill will be considered during the current legislative 
session. 
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