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Proposed loss importation 
regulations have broad scope 

September 18, 2013 

In brief 

On September 9, 2013, the IRS and Treasury Department published proposed regulations for applying 

the anti-loss importation provisions of Sections 334(b)(1)(B) and 362(e)(1) (the proposed regulations).  

They conclude that the provisions apply even if gain or loss would be recognized by someone other than 

the transferor on a hypothetical sale immediately before the transfer.  For example, the proposed 

regulations apply the anti-loss importation provisions to a controlled foreign corporation’s (CFC’s) 

transfer, even if that CFC’s sale of the property would result in a US shareholder’s subpart F inclusion. 

Observation:   Since the 1930s, the IRS and Treasury have sought to limit taxpayers’ ability to shift 
losses to profitable companies in order to offset otherwise taxable gains.  The proposed regulations adopt 
a consistent analytical principle, but apply that principle in some unexpected circumstances, such as 
where a CFC’s sale of property would result in a subpart F inclusion. 

Under Section 334(b)(1)(B), a corporation that receives, in the aggregate, a distribution of loss property 

in a Section 332 complete liquidation must take a fair market value basis for property described in 

Section 362(e)(1)(B), where the distributee’s carryover basis would otherwise exceed the property’s fair 

market value.  Section 362(e)(1)(B) subjects property to the anti-loss importation rules if gain or loss is 

not subject to tax in the transferor’s hands immediately before the transfer but is subject to tax in the 

transferee’s hands immediately afterwards.  The proposed regulations adopt identical rules for 

identifying property subject to Section 362(e)(1) as a result of a Section 351 exchange or a Section 368 

reorganization, and for determining basis thereunder. 

 

In detail 

Overview 

According to the preamble, the 
proposed regulations address 
ambiguities identified by 
commentators in determining 
when built-in loss property 
should be subject to the anti-
loss importation provisions.  
The proposed regulations adopt 
a hypothetical sale analysis with 
respect to the transferred 
property in the transferor’s 
possession immediately before 

the transaction and the 
transferee’s possession 
immediately following the 
transaction.  The proposed 
regulations provide special rules 
for various specific situations, 
including where (i) pass-
through entities are the 
hypothetical sellers, (ii) gain or 
loss affects only shareholder-
level income inclusions arising 
from CFCs or passive foreign 
investment companies (PFICs), 
and (iii) more than one person 

is subject to tax on the gain or 
loss. 

In response to practitioners’ 
questions about how the anti-
loss importation rules apply to a 
CFC’s property, the proposed 
regulations adopt an entity-
specific approach in identifying 
whether property is subject to 
tax.  Significantly, the proposed 
regulations provide that a CFC’s 
or PFIC’s recognition of gain or 
loss is not treated as subject to    
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tax solely because it may be taken into 
account in determining a Section 
951(a) or Section 1293(a) inclusion.   

Observation:   Taxpayers should 
appreciate that the IRS and Treasury 
have requested comments on this 
approach. 

In the case of pass-through entities, 
the proposed regulations adopt an 
aggregate approach that analyzes the 
income taxation of hypothetical gain 
or loss in the hands of the entity’s 
partners, shareholders, or owners.  
Thus, in the case of a partnership, loss 
importation transactions are 
identified based on a hypothetical 
income allocation to the partners. 

Observation:   This approach seems 
consistent with the Treasury 
Regulations’ general preference for 
aggregate treatment of partnerships.  
However, the interaction of that 
approach with the entity treatment of 
a partnership as direct or indirect 
owner of interests in a CFC or PFIC 
could have unintended consequences. 

The proposed regulations also include 
an anti-avoidance provision with a 
look-through approach for entities 
such as regulated investment 
companies (RICs) and real estate 
investment trusts (REITs) whose 
taxation may change on a subsequent 
income distribution.  This provision 
prioritizes distributions from the 
entity first to tax-exempt 
shareholders.   

Observation:  The proposed 
regulations are consistent in that they 
look through to beneficial owners.  
This approach may reduce abusive 
transactions effectively but could have 
unintended consequences for 
transactions that meet the technical 
requirements but have no avoidance 
purpose.   The preamble notes that the 
IRS and Treasury continue to examine 
whether the look-through approach 

should apply beyond the anti-abuse 
context and generally to all trusts.   

The proposed regulations provide 
rules for determining basis in 
transferred property that was divided 
for purposes of applying the 
hypothetical sale analysis.  They also 
include a number of examples 
generally illustrating basis 
calculations under Sections 
334(b)(1)(B) and 362(e).   

In addition, the proposed regulations 
revise the information reporting 
requirements for Section 332 
liquidations, Section 351 exchanges, 
and Section 368 reorganizations. 
Specifically, the information reports 
must include information such as fair 
market value and basis that is relevant 
in determining whether property is 
importation property. 

Finally, the proposed regulations 
include various conforming 
modifications to the corporate 
liquidation regulations to reflect 
historical statutory changes. 

Specific components of the 

proposed regulations 

Framework for identifying loss 
importation transactions 

The proposed regulations adopt a two-
step approach for determining 
whether a transaction is subject to the 
anti-loss importation rules.  First, a 
hypothetical sale analysis identifies 
importation property.  Second, all 
such importation property is 
aggregated, and a transfer becomes a 
‘loss importation transaction’ if the 
transferee’s basis in the aggregate 
importation property is greater than 
its fair market value. 

Hypothetical sale analysis for 

identifying loss importation property 

Prop. Treas. Reg. sec. 1.362-3(c)(2) 
defines importation property as any 
property with respect to which the 

transferor would not recognize gain or 
loss for federal income tax purposes 
on a hypothetical sale immediately 
prior to the transfer, but the 
transferee would recognize gain or 
loss immediately after the transfer.  
The proposed regulations determine 
recognition of gain or loss on a 
hypothetical sale at the entity level. 
This rule provides the rationale for 
Prop. Treas. Reg. sec. 1.362-
3(d)(1)(3), which states that a CFC’s or 
PFIC’s recognition of gain or loss is 
not treated as subject to tax solely 
because it results in a shareholder-
level inclusion under Sections 951(a) 
or 1293(a).  Similarly, the preamble 
notes that hypothetical gain or loss 
that would not be subject to tax under 
a US tax treaty would not be 
considered subject to tax in the hands 
of the transferor for purposes of the 
anti-loss importation rules.   

For pass-through entities such as 
partnerships, S corporations, and 
trusts, the proposed regulations 
determine the taxation of a 
hypothetical sale by reference to the 
partners, owners, or beneficiaries, as 
the case may be.  An anti-abuse rule 
extends this look-through approach to 
other entities such as RICs and REITs 
by applying the test to shareholders 
who would receive distributions.  
Prop. Treas. Reg. sec. 1.362-3(d)(4) 
allocates distributions first to tax-
exempt shareholders (to the 
maximum extent that the entity’s 
organization agreements allow). 

Prop. Treas. Reg. sec. 1.362-3(e) 
provides special rules for determining 
whether gain or loss is subject to tax 
when more than one person could 
include such gain or loss.  This 
provision requires a tentative property 
division in proportion to the amount 
of gain or loss hypothetically 
recognized with respect to the 
property allocable to each person.  
This allocation follows the terms of 
the entity’s organizing instrument on 
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how to allocate proceeds from a 
hypothetical disposition.  A 
determination as to loss importation 
property then occurs separately for 
each tentatively divided portion. 

Identifying loss importation 

transactions 

Under Prop. Treas. Reg. sec. 1.362-
3(c)(3), if the aggregate basis of 
identified loss importation property 
exceeds its fair market value in the 
hands of the transferee immediately 
after the transfer, the transaction is a 
loss importation transaction. 

Determination of basis under Section 
362 

Under Section 362(e)(1)(A), the basis 
in importation property received by 
the transferor in a loss importation 
transaction is the fair market value of 
the property.  Property tentatively 
divided under Prop. Treas. Reg. sec. 
1.362-3(e) ceases to be divided for 
purposes of determining the 
transferee’s basis.    

Examples 

The proposed regulations provide 
examples illustrating the 
identification and treatment of loss 
importation transactions under 
Sections 334(b)(1)(B) and 362(e)(1).  
The examples confirm that testing for 
loss importation is done on an 
aggregate basis.  In loss importation 
transactions, the operative rules 
adjust the basis of each individual 
asset to fair market value.   

One example involves a foreign 
holding company’s property 

distribution to its US parent in a 
Section 332 liquidation.  In Prop. 
Treas. Reg. sec. 1.334-1(b)(3)(iv), USP 
owns FC stock’s sole outstanding 
share.  FC owns A1 (basis $40, value 
$50), A2 (basis $120, value $30), and 
A3 (basis $140, value $20).  FC 
distributes A1, A2, and A3 to USP in a 
Section 332 liquidation.   

If FC had hypothetically sold A1, A2, 
and A3, gain or loss would not be 
subject to tax in the hands of FC, but 
would be subject to tax in the hands of 
USP.  Under Prop. Treas. Reg. sec. 
1.362-3(d)(2), whether gain or loss 
affects a Section 951(a)(1) inclusion 
does not affect whether the 
hypothetical gain or loss is considered 
subject to federal income tax.  Thus, 
A1, A2, and A3 are loss importation 
property. 

But for the application of Section 
334(b)(1)(B), the aggregate basis of 
the assets transferred to USP would be 
$300, which is greater than the $100 
fair market value.  Accordingly, the 
transaction is a loss importation 
transaction, and USP takes a basis in 
A1, A2, and A3 equal to their fair 
market value of $50, $30, and $20, 
respectively.  The example goes on to 
discuss factual variations, including 
where FC distributes property that is 
subject to tax and therefore is not loss 
importation property, because the 
gain would be taxed as effectively 
connected income of FC. 

Modified reporting requirements 

The proposed regulations would 
modify certain reporting requirements 

under Sections 332, 351, and 368 to 
include information, such as fair 
market value and basis, that is 
relevant in determining whether 
property is importation property. 

Effective dates 

The proposed regulations will apply to 
transactions occurring on or after the 
date final regulations are published in 
the Federal Register, unless 
completed pursuant to a binding 
agreement that was in effect 
immediately before that date.  The 
IRS and Treasury propose to permit 
taxpayers to apply the final 
regulations to all transactions 
occurring after October 22, 2004. 

The takeaway 

The proposed regulations provide 
important guidance in interpreting 
when transactions may be subject to 
the anti-loss importation rules of 
Sections 334(b)(1)(B) and 362(e)(1).  
Some of these rules are simply 
mechanisms for applying the statutory 
regime, but others seem likely to 
increase situations in which taxpayers 
could be penalized for transferring 
built-in loss assets, even where there 
may be good business reasons to do 
so.  While the proposed regulations 
are not effective until finalized, 
taxpayers should carefully consider 
the framework that these proposed 
regulations provide when engaging in 
tax-free cross-border transactions 
involving built-in loss property.  
Taxpayers may also wish to consider 
providing comments to the IRS and 
Treasury. 
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Let’s talk   

For a deeper discussion of how this might affect your business, please contact: 

International Tax Services 

Tim Anson 

202-414-1664 

tim.anson@us.pwc.com  

Charlie Markham 

202-312-7696 

charles.s.markham@us.pwc.com  

Matthew Chen 

202-414-1415 

matthew.m.chen@us.pwc.com  

 
Carl Dubert 

202-414-1873 

carl.dubert@us.pwc.com  
 
Marty Collins 

202-414-1571 

marty.collins@us.pwc.com  

 
Michael DiFronzo 

202-312-7613 

michael.a.difronzo@us.pwc.com  
 
David Sotos   

(408) 808-2966              

david.sotos@us.pwc.com 

 
Sean Mullaney 

202-346-5098 

sean.w.mullaney@us.pwc.com 

© 2013 PricewaterhouseCoopers LLP. All rights reserved. In this document, PwC refers to PricewaterhouseCoopers (a Delaware limited liability partnership),  
which is a member firm of PricewaterhouseCoopers International Limited, each member firm of which is a separate legal entity. 

SOLICITATION 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 

mailto:tim.anson@us.pwc.com
mailto:charles.s.markham@us.pwc.com
mailto:matthew.m.chen@us.pwc.com
mailto:carl.dubert@us.pwc.com
mailto:marty.collins@us.pwc.com
mailto:michael.a.difronzo@us.pwc.com
mailto:david.sotos@us.pwc.com
mailto:sean.w.mullaney@us.pwc.com

